PROPERTY WEEKLY

QUESTION:  You must be aware of the crisis surrounding the Green Community. Could you provide a comment or two as to how you assess the situation? In general, does any developer have the right to say that an informal grouping of residents is illegal?  I would really appreciate yours thoughts on the same.

The Green Community Service Charge disagreement is certainly a very unfortunate development for the residents of Green Community, as well as for the greater Dubai property market.  It causes concern among residents, investors, potential investors and developers alike.  Such concern left unresolved can over a longer period erode market confidence.

The Green Community Lease Agreement, requires the Lessee (i.e. tenant) to pay to Properties Investment free from all claims, demands and setoffs, Service Charges in accordance with the relevant attached schedule.  Such schedule confirms that the Lessee shall pay a proportionate share of the costs and expenses incurred by Properties Investment in the performance of the Green Community Management Obligations and in meeting Properties Investment’s obligations to DIP to pay Park Service Charges.  


Based on the above, it is clear that the Lessee is obligated to make such Service Charge payment and no limit or control exists on the amount of such Service Charges in the Lease Agreement.  Moreover, such Agreement provides no estimate of such Service Charges at all.

In the event of non payment of the Service Charges by the Lessee, the Lease Agreement states that Properties Investment: may terminate upon 60 days notice the Lease by written notice if the non payment continues by the end of such 60 days; may withhold from the Lessee the use and privileges of the Common Use Facilities; shall be entitled to charge a penalty at a rate of 2% above the base lending rate of Emirates Bank International PJSC; may withhold consent to any assignment of the Lease by the Lessee; shall hold liable the Lessee for all resulting legal costs, expenses and charges in enforcing such rights.

Based on such Lease Agreement provisions, the situation appears dire indeed for the 300 Green Community residents who are faced with a 300 percent Service Charge rise!

However, not all is lost  for the residents!  

Indeed the Lease Agreement also requires Properties Investment:

1. to prepare a budget of estimated expenses that it will incur in the following financial year in respect of Park Service Charges and in the performance of the Green Community Management Obligations; 

2. Immediately prior to the commencement of each calendar year, Properties Investment to send a statement to the Lessee showing the share of the estimated Expenses required to be paid by the Lessee to Properties Investment.

3. to prepare an account of the actual Expenses incurred by Properties Investment for each calendar year during the Lease Period and audited by an independent audit firm as soon as is reasonably practicable and Properties Investment shall serve  a copy of the auditor’s certificate on the Lessee.  The auditor’s certificate shall confirm the Lessee’s actual Service Charge liability for the year to which it relates.

Based on media reports, Properties Investment has not complied with much of its obligations with respect to providing budgets, statements and audited accounts to the Lessees.  If such reports are correct, then this would mean that  Properties Investment is in default of its obligations under the Lease Agreement.  As Properties Investment’s breach of certain of such obligations relate directly to the issue of payment (or more correctly, lack of payment) of Service Charges by the Lessees, it is likely that a fair case can be made by the Lessees that their lack of payment is related to Properties Investment’s failure to comply with much of its obligations related to Service Charges under the Lease Agreement for the past 3 years.  The Lessees could also argue that had they been provided with budgets, statements and audited accounts, such raise in Service Charges could have been better handled between all parties concerned.  

Furthermore, it is important to bear in mind that the duration of the leases at Green Community are generally about 90 years.  Such very long leases have been commercially viewed as being similar to (but not the same as) freehold ownership as evidenced by a comparison of market prices with comparable properties that are freehold, having very much the same prices as the Green Community 90 year lease properties.  Although the law clearly distinguishes between freehold and lease properties, nevertheless a strong argument can be made that very long leases such as those in Green Community should be afforded resident rights similar to freehold ownership.  They should not be treated in the same manner that, for example, a 1 year lease property is treated!  Such treatment would be commercially and legally unfair and counter intuitive.  Based on such assessment, the Lessees of such very long leases (such as the Lessees of Green Community) can argue that they should be granted rights to form groups similar to associations of owners to deal with and negotiate with developers such as Properties Investment concerning community matters including Service Charges.  They can also argue that they should not be threatened with termination of their leases over such Service Charge matters, but at worst can be penalized additional fees if finally found to be in the wrong.  Such assessment would be fair and practical given the commercial realities of such very long leases.

Also, it should be kept in mind that courts in the Emirate of Dubai including the Dubai Rent Committee have been reluctant (and have rarely) evicted tenants in similar scenarios.  As cultural practice and as accepted community standard, the residential home in Dubai has always been and continues to be a sanctuary that is rarely intruded upon by the law.  Any intrusion by the law in the home has to well justified and based on important breaches of the law.  Based on the foregoing, it may be difficult for Properties Investment to terminate the Lease Agreement and evict an entire family from their home for something as minor as failure to pay Service Charges for cutting the grass, planting flowers etc.!  This may especially be true where Properties Investment has failed to comply with its own reporting obligations to the Lessees pertaining to the Service Charges.

Finally, its important to bear in mind that the Green Community is not a factory or a stock market.  It is not a place where the bottom line and net profits rules the day.  Quite the contrary.  It is a place of tranquility, a place of children, of homes and of comfort.  Hence, different principles and sets of standards apply.  Properties Investment is a large corporate type.  The Lessees are family men, women and children.  The law has always treated home matters and family matters differently than commercial matters.  It has always sought to spread its cloak of protection over the weaker party in such situations.  It is likely that the law may do the same in this case if a negotiated solution is not reached.  


Given the above, cooler heads must prevail.  Both sides should recognize that it is not in their interest to antagonize the other.  Properties Investment appears to have been subsidzing the Lessees by charging only 35% or so of actual costs of management and maintenance.  Realistically, such subsidization is not sustainable and the residents should not expect Properties Investment to continue to so subsidize.  On the other hand, a 300 percent increase is an astronomical and unreasonable increase for a family!  A negotiated solution is a fair middle ground.  Perhaps, a reasonable but affordable increase should be negotiated for this year.  Based on mutual review and discussion of Service Charge actuals, audited accounts and budgets, increases can be phased in over a period of several years.  Costs could be reduced and optimized by employing cost cutting measures in management and maintenance.  All concerned must realize that further antagonism is not in the interests of either party in such a tranquil residential setting.

