THE STRATA LAW FINALLY ARRIVES

On December 10, 2007, His Highness Sheikh Mohammad Bin Rashid Al Maktoum, Vice-President and Prime Minister of the United Arab Emirates and Ruler of Dubai, issued the Joint Properties (Condominiums) Ownership Law (Number 27 of 2007) (the “Strata Law”) contemplating the rights and obligations pertaining to jointly owned properties (also known as ‘condominiums’ or ‘strata property’).  The law applies to jointly owned property such as apartments, townhouses and master planned villa communities. 

The Strata Law has been much anticipated and discussed by both investors and residents.  Such a Strata Law is a common and important feature of the family of property laws ordinarily in use in other jurisdictions.  The announcement of the Strata Law in Dubai is a much welcome development.

Review of Certain Important Provisions of the Strata Law

I review below certain important provisions of the Strata Law.


Certain Important Definitions 

“Joint Property” is defined as the entire building or a part thereof or the land or both that is divided into units for separate ownership.  Parts of such building or land are specified as joint parts.

“Joint Parts” is defined as the joint parts of the property or allocated for joint utilization by the owners and occupants of the units as per the Site Plan (also commonly known as the ‘Common Areas’);

“Main Regulations” is defined as the terms and conditions, to which the development and operation of the Joint Property are subject (also commonly known as the ‘Master Community Rules and Regulations’);

“Association” is defined as the association formed in accordance with the Strata Law; and

“Articles of Association” is defined as the rules and provisions regulating the Association.

Records

The Strata Law states that the Land Department shall maintain records for Joint Properties and owners; the Land Department issue required title deeds, organize and document their sale, mortgage or any other similar actions (Article 4).


Freehold

Article 5 confirms that Joint Properties may be owned by nationals of Gulf Co-operation Council states. Non-GCC nationals may own Joint Properties on a freehold or 99 year lease hold basis in designated (i.e. ‘freehold’) areas in Dubai.

As many of us now know, these freehold areas have been stipulated by regulation in Dubai to include areas such as Dubai Marina, Jumeirah Lakes Towers, Jumeirah Islands, the Meadows, Emirates Hills, the Palm projects, the Burj Dubai complex, and many others.


Ownership of Joint Property Projects

The Site Plan, the Main Regulations (i.e. the Master Community Rules and Regulations) and the Articles of Association shall constitute the deed of title of the Joint Property project and the owners of units in the Joint Property project shall comply with such regulations and articles (Article 6).


Common Areas

Unless otherwise specified in the Site Plan, the Joint Parts (i.e. the Common Areas) include car parking bays, swimming pools, gardens, lifts, main water pipes, roads, green areas, and the like (Article 7).  Such a definition provides a developer with the flexibility to designate a garden or a road or other area to not be part of the Common Areas, but instead to be retained by the Sub-Developer or otherwise not subject to the indirect ownership or control of the unit owners through the Association.  Although this scheme provides much flexibility for planning and sales for the Sub-Developer, it is questionable whether it is protective of the interests of the unit owners in general, who would benefit from having any and all non-unit space designated as Common Areas.

Unit owners own an undivided share of the Joint Parts (or Common Areas) proportional to the ratio of their unit to that of the Joint Property project (Article 9).


Unit

Unless otherwise specified in the Site Plan, a unit in a Joint Property project includes the floor, the supporting structure of the floor, the ceilings, windows that form part of the internal windows.  The walls dividing adjacent units shall be jointly owned by the adjacent unit owners (Article 8).

Joint Owner Right of First Refusal to Purchase

A joint owner of a unit may be given the right of first refusal by his or her co-joint owner to purchase his or her co-joint owner’s share in the Unit.


Association

The Association shall come into existence upon registration of the first sale of a unit within the Joint Property project.  A unit owner shall become a member of the Association when he or she is registered at the Land Department as owner, and expires when such registration expires (Article 17).  

The Association is to be a non-profit organization and it shall be a legal entity, with rights to litigate and own assets (Article 18).  A unit owner shall have the right to attend and vote at meetings of the General Assembly of the Association pursuant to the provisions of the Articles of Association.  Such unit owner shall have such number of votes that are proportional to his or her shares in the Joint Property project (Article 19).

The Association shall be responsible for administering, managing, maintaining and repairing the Joint Parts (i.e. Common Areas), and shall obtain a license from the Land Department.  In addition, the Association may delegate some of its powers to a person or company upon fixed fees and agreed terms (Article 21).  This means that the Association can delegate some of its responsibilities to a management company in return for fees.

Each unit owner shall pay its proportionate share of Association fees to cover expenses for administration, management, maintenance and repair of the Joint Parts (Article 22).

The Association shall have a claim against every unit for unpaid Association fees, which may be enforced through a court order after 3 months from the unit owner being notified of such unpaid amounts through the Notary Public (Article 25).

Finally, the Association may in its name file lawsuits and take actions against third parties (including unit owners and/or occupants) with respect to their defaults under the Strata Law or the Articles of Association.

Construction Warranties 

The Sub-Developer shall be responsible for 10 years from the date of the completion certificate for repairing any structural defects in the Joint Property project.  This warranty is a broadening of the existing 10 year warranty under the U.A.E. Civil Transactions Code (Law Number 5 of 1985, as amended).that holds architects and contractors responsible for major structural defects in such projects.

In addition, the Sub-Developer shall be responsible for 1 year from the date of the completion certificate for repairing or replacing any and all mechanical works, electrical works, civil works and the like (Article 26).

Insurance

The Association is obligated to obtain insurance for the Joint Property project in an amount to sufficiently cover: the repair or reconstruction of such property in the event of damage or destruction; other liability for damages to the Joint Property project; and harm and/or physical injuries to unit owners and/or occupants (Article 28 and 29).  The unit owners shall pay for their proportional share of such insurance premiums through the Association fees (Article 30).

Comparison with Strata Laws of other Jurisdictions

It is important to note that laws of Dubai such as the Strata Law should be assessed in the context of other laws that have been issued for Dubai and federally in the U.A.E..  It is only then that one has the proper viewpoint to proceed to compare such law to laws of foreign jurisdictions.  

Accordingly, laws in the Emirate of Dubai and the U.A.E. have tended to be distilled to the important principles of such laws, leaving the details of such laws, partially, to follow up regulations but, mostly, to procedural rules as determined or implemented by the government or quasi governmental authorities (such as the Land Department and the Real Estate Regulatory Agency) involved in the administration of such laws.  

Therefore, although the Strata Law is less detailed than similar laws in other jurisdictions, the finer details of strata property ownership are generally later augmented by regulations and/or procedural rules to clarify implementation and address practical matters that may arise. 

By way of comparison, strata laws of other jurisdictions (such as certain commonwealth (common law) jurisdictions) tend to be longer and more detailed.  These laws have names like the “Strata Property Act” and include provisions similar to that of the Dubai Strata Law, but also generally include provisions similar to that which is anticipated to be the procedural rules of the Dubai Lands Department.  
The strata laws of certain other common law jurisdictions have the following additional provisions which the Dubai Strata Law does not contain:

· duty of the Sub-Developer to act honestly and in good faith; to act with care, diligence and skill of a reasonably prudent person in the circumstances;

· establishing of a contingency reserve fund by the Sub-Developer;

· election of Association council; control of council; duty of care of council members; and remuneration.

· Detailed provisions relating to calling, holding and concluding annual general meetings of the Association and special general meetings.

· Requirement for advance disclosure of Association fees; detailed break-down of such fees; and Articles of Association.

· Requirement for advance expense budgeting by Associations.

· Detailed provisions with respect to legal proceedings and arbitration involving the Association and owners.

· Detailed provisions as to filing and amendment of strata plans; and

· Provisions pertaining to cancellation of a strata plan and winding up of Associations;

Conclusion


The Strata Law is a major step in the maturity of the real estate market in the Emirate of Dubai.  Its issuance will add further credibility and confidence to the market by providing a legal framework with respect to the rights and obligations relating to jointly owned properties.
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