WANTED: MORE NEW LAWS
As all of us know, the Escrow Account Law has served to create much confidence for investors and purchasers of apartments, villas and offices in Dubai.  Although, it has also created some initial confusion for developers as to the procedures and details related to escrow accounts, overall it has been a very positive development.  I believe it is fair to observe that with every new real estate related law that is announced in Dubai (starting with the Property Registration Law in 2006) the market appears to become that much more mature and professional in its dealings.  Confidence increases and more investment is attracted to Dubai.   Given such background, I would like to review in this article three proposals for new laws that I propose would serve to further enhance confidence in this market: the Strata Law; the Investment Fund Law; and the Timeshare Law.
Strata Law
Although the U.A.E. Civil Code (Federal Law Number 5 of 1985, as amended) contains certain provisions with respect to co-ownership of real estate and associations, such provisions should only serve as a foundation for a much more detailed Strata Law to be enacted by each emirate including Dubai.
A Strata Law should generally contemplate the division of real property by a strata plan (for example, registration of apartments in a building); ownership of common property; the rights and responsibilities for such common property; unit entitlements to such common property; establishment and operation of an owner’s association and management committee; holding of general meetings; elections and voting; and enforcement of by-laws and fees.

Such a Strata Law should also contemplate the status of control of the building by the owner developer prior to the first conveyance, after the first conveyance, the first annual general meeting, and transfer of control and all monies to the first management committee.

Another matter that should be dealt with in such Strata Law is the establishment of and contribution to an Operating Fund and the Contingency Reserve Fund for the building.  
Insurance matters as well as lawsuits by or against the owner’s association should also be addressed.

You may be relieved to know that the Real Estate Regulatory Agency (‘RERA’) has the situation well under control:  they have already circulated a draft of the new Strata Law to certain industry stakeholders and have stated that announcement of such law is imminent.
Investment Fund Law
As the property market continues to offer stellar returns over the longer term (especially in comparison to more mature markets), more sophisticated investors are increasingly attracted to the region.  Many of these investors are used to investing their funds indirectly in real estate through real estate investment funds.  Such an indirect investment by an investor has the advantage of having invested funds managed by a professional management team which then directly invests in real estate and pays dividends back to the investor on a regular basis, in addition to realizing certain capital gains which are paid upon redemption.  One of the greatest advantages for the investor in such scenario is that he or she does not have to deal with the ‘headache’ of handling the leasing, purchasing, sale, or registration of various real estate properties:  instead the management team for the fund does so (for a fee, of course).  In this way, the investor saves time, reduces aggravation and still obtains good returns.

In other jurisdictions, indirect real estate investments may be made through a real estate fund (which pools investor funds and then invests them) and/or by buying and selling into real estate investment trusts (‘REITS’).    
In the United Arab Emirates, funds and their operation are generally regulated by the Central Bank.  Hence, funds are generally only offered by licensed banks or licensed investment companies (which in many cases are owned by banks or have a similar status).  Such Central Bank control is required for investor protection as there are not presently sufficiently detailed laws in the U.A.E. to govern the establishment and operation of investment funds or asset management, in general.  As a result, many companies and persons in the U.A.E. cannot qualify for establishment of investment funds in the U.A.E. and so establish such funds in offshore jurisdictions.
Enabling investment funds (including real estate investment funds) to be registered, domiciled and controlled in the U.A.E. would result in more investor protection and far more transparency than presently exists.  Furthermore, it would result in a greater influx of ‘smart capital’ that requires the protection and sophistication of such fund legal structures before investing in the region.

Again, you may be relieved to know that the Dubai International Financial Centre and some of our neighbors in the Gulf have very recently enacted investment fund laws.  Hence, U.A.E. and emirate specific investment fund laws will likely come in the future.
Timeshare Law

Although Dubai presently has timeshare regulations that were drafted many years ago, I believe it is safe to say that it is in need of some renovation and improvement.  
A timeshare is a form of vacation property ownership. With timeshares, the use and costs of running a residential complex are shared among the owners.  So, for example, vacationers contract to purchase several weeks of vacation time in apartments in a complex in Dubai for the next 10 years for an amount of money that is far less than purchasing the property and less than paying for a hotel room for such time.  
The marketing and selling of timeshare has faced certain problems and, at times, fraud in certain markets (including, Dubai) in the past.  However, with the introduction of proper regulation and oversight, as well as self-regulation by many of the largest timeshare operators in the industry, matters have improved in many such markets.

With the United Arab Emirates becoming much more of a vacation destination, an improved Timeshare Law is required to regulate the market and to provide a platform for developers and timeshare operators to successfully create and sell vacation opportunities in the U.A.E.  Such platform should be based on international best practices for the industry, with the necessary changes to suit the U.A.E. market.

Such a law should address the following areas:  consumer protection; licensing for agents and minimum standards for management of properties; amount and usage of membership and maintenance fees; standards for assuring transparency; guidelines and protections for timeshare sale agreements; cooling off period allowing consumers, say 10 days to change their mind about the purchase; and stipulate how deposits and purchase installments are dealt with (for example, by deposit into escrow accounts).
Again, you may be relieved to know that the Real Estate Regulatory Agency (‘RERA’) is discussing such law with industry stakeholders with a goal of issuing a new law in the near future.
Forward-looking, well thought-out and carefully written laws serve to enhance market confidence and facilitate more foreign direct investment.  The above proposed laws would be prime candidates for achieving such goals for Dubai.   

I shall be discussing the above new proposed laws at the Cityscape International Property Investment and Development Conference on Thursday, October 18, and I shall be discussing Hotel Lease and Management Contracts at the Cityscape Hotel & Tourism Conference on Wednesday, October 17.   I would like to invite you to attend to share your ideas and opinions with me and the rest of the speakers.
Shahram Safai  – October 6, 2007
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