THE DEVELOPER’S LICENSING DILEMMA

A developer client recently asked that I write on the licensing dilemma facing developers in Dubai.  He told me that as a result of the lack of clarity and absence of specific laws, he had been forced to implement a convoluted and risky business structure involving several local sponsors.

He is not the first developer to complain about this issue.  Many other developers who I represent as well as those who come to talk to me at conferences and seminars complain of the same business ailment.

To express the dilemma in a nutshell: foreign developers are allowed by law to purchase land in the freehold areas but cannot under present law obtain a license to develop and sell it.  This is quite a dilemma given that foreign investment in the property market is largely responsible for much of its phenomenal success over the past years.  Such a dilemma has prevented many foreign parties who are conservative in their risk tolerance to invest in the Dubai property market.   Such a dilemma has also prevented some existing foreign developers in Dubai from selling apartments and offices to foreigners who are aware of such issue and concerned with it.  Moreover, such a dilemma has resulted in certain banks denying construction financing and, at times, purchaser financing to foreign developers who are developing and selling in Dubai.   The list of the negative consequences of such dilemma continues.  

The result of such dilemma is that it places foreign developers at quite a significant disadvantage.  I anticipate that such disadvantage will come to light far more as time passes with purchasers becoming more knowledgeable about the market and its intricacies.  This disadvantage is especially ironic given the Dubai government’s efforts to attract foreign investment in the property market.

Let us dissect the issue further.  A developer’s activities generally involve purchasing land, developing the land, and selling it.   As we all know by now, the Dubai Real Property Registration Law of 2006 allows foreigners to purchase and have registered at the Dubai Land Department lands in the freehold areas.   Such Law does not state whether a developer is entitled to develop and sell on the land or not.  Indeed, such Law should not.   The issue of being allowed to develop and sell on the land is a licensing issue.

As a general principle, an owner of land can develop land and sell it.  Historically in Dubai it has not been disputed that an individual owner of land can do so without requiring a trade license to do so.   The argument has been that it is the individual’s land and that as a result he or she may do with it as he or she wishes, and hence does not require a trade license.   This argument has been proven relatively correct (up until the present real estate boom) in that it has not been overtly challenged by the Dubai government.   The argument is certainly intuitively appealing.

Also, historically, much development of land in Dubai has been conducted by individuals (as opposed to companies).   Mr. X develops his land and sells it.   In addition and importantly, Mr. X would only develop and sell one or two pieces of land every two or three years.   It is only recently with the phenomenal growth in the volume of development in Dubai and with the large influx of foreign developers that most lands are being developed by companies in large numbers.  Such lands are purchased in the name of companies, developed in the name of such companies, and sold in the name of such companies.  The days of the individual owner/developer of land developing just one or two pieces of land are mostly gone given the large capital investments required for development in Dubai and the large legal liabilities involved.  The companies are the majority of the new owners of lands in the freehold areas.

Turning back to the licensing issue, given that many companies are now the owners of lands in the freehold areas and also given that many of such companies are foreigners, the argument that “it is the company’s land and that it may do with it as it wishes, without the need for a trade license” is a questionable argument indeed.

One of the reasons that the argument is questionable when it applies to companies (as opposed to individuals) is that, as a general proposition, companies develop many more pieces of land in a shorter time period than do individuals.  Another reason is that a company is generally formed with the purpose of conducting some form of business (whereas an individual is not, which is one of the reasons why an individual can get away with the above argument).  As such, it begs the question what business is the company conducting?   The obvious answer is, of course, “real property development”.   If so, then such company should have a trade license that allows it to conduct real property development in Dubai.  

When it comes to licensing, the Dubai government lists in its Standard Classification of Economic Activities (as published by the Dubai Department of Economic Development) many categories of licenses that pertain to real property activities.  These include real estate management, real estate broker, hotel apartment rental, real estate agent and many others.

Strangely, the category of real estate development is missing from these Standard Classifications.  The category that most closely resembles real estate development is the “real estate agent” license.   The Standard Classifications describe the “real estate agent” license as including “firms which work in the purchase of real estate … the investment in real estate by constructing, managing, leasing and reselling various buildings.  This also includes the purchase, lease and resale of land …”.   Note that this category is not to be confused with the “real estate broker” category which is an entirely separate category.

Lets assume that a foreign company developer determines that despite the strangely named “real estate agent” license category, it will need to obtain such license in order to be correctly licensed under the law for the real estate development activities that it is involved in. When such foreign developer is properly licensed it will be far easier for it to sell its units that it is developing, to obtain construction financing and to secure purchaser financing for its purchasers.  

Unfortunately, such foreign developer will face a major obstacle to obtaining the “real estate agent” license.  Simply put, the problem with obtaining such license it that it can only be held by (and will only be issued to) U.A.E. nationals or a company that it 100% owned by U.A.E. nationals.   Hence, a foreign developer (whether a company or an individual) cannot obtain such real estate agent license even if it wanted to.

As can be imagined, such obstacle can put quite a large wrench in the growth plans of foreign developers in Dubai.  From my own knowledge, such obstacle has already dissuaded some institutional investors, developers and investors from coming to or further investing in Dubai.   Of those foreign developers that are active in Dubai, many of them either do not obtain a license, obtain an inferior or incorrect license, and/or use a license of a U.A.E. national.  Of course, there are certain legal structures that can be implemented with the correct legal advice that can minimize the impact of this dilemma.  However, it would be beneficial to all, if such licensing dilemma is addressed soon to provide predictability and clarity for all involved. 

Shahram Safai is a lawyer, a professional engineer and a partner at the law firm of Afridi & Angell.
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