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UNL TED ARAB EM RATES

1. Bank Guarantees for Enpl oyees

Cabi net Resolution No. 21 of 2003 anmends the rules on
bank guarantees that were introduced in 2001. It
significantly curtails the exenptions from the requirenent
that an enpl oyer nust submt bank guarantees to the Mnistry
of Labor and Social Affairs in respect of the enployees that
it hires. Previously, the requirenment applied only to
specified categories of enployers (see the April 2001
edition of this Newsletter). Now, however, the requirenent
applies to all enployers who are not expressly exenpted, and
the exenpt categories have been defined nore narrowy. In
lieu of exenpting all enployers in certain sectors, the
exenptions are now limted to industrial projects with a
workforce that is at least 25% U A E national; conpanies
established by a Federal or Emrate government or in which

such a governnent participates in ownership; public
authorities, corporations and conpanies operating in the
sectors of oil, gas, mning, banking, insurance, tourism or

hotels; sole proprietorships wholly owned and directly
managed by U AE nationals that are supported by the
agencies and funds designated for pronoting youth projects
and emratization of the workforce; public welfare and
cooperative societies and national establishnents operating
under the supervision of the Mnistry of Labor and Soci al
Affairs in the fields of social care and devel opnent; and
facilities having a workforce that is at least 25% U A E
national, as docunented by the records of the Mnistry of
Labor and Social Affairs.

The rul es governing the anmounts of the guarantees that
must be submtted have al so changed. An enpl oyer having nore
than 1000 enployees nust submt a bank guarantee of
Dh 500,000 to the Mnistry of Labor, and an enployer having
nore than 100 but not nore than 1000 enpl oyees nust submt a
bank guarantee of Dh 300,000. Such an enployer is then
required to submt a separate bank guarantee for each new
enpl oyee hired. An enployer with not nore than 100 enpl oyees
must submt a bank guarantee in the anount of Dh 3,000 per
enpl oyee. The new Resolution expressly allows such
guarantees to be exercised by court order, applied for by
the Mnistry of Labor and Social Affairs, to satisfy |abor
entitlenments.



2. Cl TES Regul ati ons

Cabinet Resolution No. 23 of 2003 sets forth the
| npl ementi ng Regul ati ons under Federal Law No. 11 of 2002.
That Law, as reported in this Newsletter |ast year, enacted
the obligations of the U A E under the Convention on the
I nternati onal Trade in Endangered Speci es.

Anong other obligations, CTES requires signatory
states to designate a national Admnistrative Authority and
a national Scientific Authority. Cabinet Resolution No. 23
of 2003 designates an Adm nistrative Authority both at the
Mnistry of Agriculture and Fisheries and at the Federal
Envi ronnental Authority. The Mnistry of Agriculture and
Fisheries is directed to control the entry and exit points
of the UAE, to coordinate with the other concerned
authorities in the U A E on information exchange and staff
training, to prepare the reports required by CTES in
conjunction wth the Federal Environnental Authority, to
provide advice to the Cabinet on enforcement of the CTES
obligations of the UAE , to prosecute violations, to
consider applications for permts and |licenses, to keep the
registers required by CITES, to prepare further inplenenting
regulations in coordination with the Federal Environnental
Authority and the Scientific Authority, to establish one or
nore rescue centers, and to perform other functions assigned
by the Law, by the CTES treaty or by the Cabinet. The
Federal Environnmental Authority is tasked wth cooperating
with the Mnistry of Agriculture and Fisheries as aforesaid,
and also with preparing reports on conpliance within the
Emrate of Abu Dhabi.

The Emrates Research and WIldlife Devel opnent Agency
is designated as the Scientific Authority, with the tasks of
reporting to the Admnistrative Authority on matters
relating to the novenent of fauna, flora of itens derived
therefromlisted in the Annexes to the CTES treaty, giving
opinions to the Admnistrative Authority on the handling of
seized itens, review ng and reporting on the preparedness of
inmporters to care for itens they wish to inport, nonitoring
permt conpliance, and advising the Admnistrative Authority
on any other matters referred to it.

3. riti Br oker lation n



The Regulations on securities brokers have been
anmended slightly. It has been a requirenment since 2000 that
a securities broker nust submit a bank guarantee in an
amount of not less than Dh 10 mllion to the clearinghouse
of the market in which the broker is admtted. The anount
may be increased in proportion with the volune of the
busi ness carried on by the broker, in an anobunt determ ned
by the board of directors of the relevant market. Pursuant
to a Resolution of the Chairman of the Securities and
Commodities Authority, a broker admtted in nultiple
markets may submt such a bank guarantee to the
cl eari nghouse of each market, provided that the total val ue
of such guarantees is not |ess than the required m ni num

4. | Ali Fr Zon f shor ni

The Jebel Ali Free Zone Authority ("JAFZA") recently
promul gated the Jebel Ali Free Zone Authority Ofshore
Conpani es Regulations 2003 (the "Regulations"), which
regulate the registration and licensing of an offshore
conpany in the Jebel A Free Zone ("JAFZ"). Under the
Regul ations, an offshore conpany with limted liability can
be incorporated by one or nore persons, none of whom are
required to be U A E nationals. The nanme of such offshore
conpany must end with the word "Limted." The offshore
conpany is required to appoint at |least two directors and a
secretary. The Regulations do not specify any mninmm
capital requirenent for establishing an offshore conpany.
The shares of such of fshore conmpany nust be fully paid when
allotted, nust be of the sanme class, and nay not be bearer
shares. An offshore conpany nust appoint an auditor and
must maintain at all tinmes a registered office and a
regi stered agent approved by JAFZA

Under Article 15 of the Regulations, an offshore
conpany may carry on any |lawful business which is not
prohi bited under the Regulations or by JAFZA. An offshore
conpany may not carry on business with persons resident in
the U A E., or carry on any banking business or business as
an insurance or reinsurance company, insurance agent or



i nsurance broker. However, the prohibition against carrying
on business with persons in the U A E does not preclude
mai ntai ning  professional cont act with the offshore
conpany’'s registered agent or auditors in the U AE;
mai ntai ning records, keeping and operating bank accounts,
or holding directors’ neetings in the U AE ; or |easing or
owning property in the UAE in a project approved by
JAFZA. |f the offshore conpany w shes to engage in trading,
manufacturing or providing services, whether wthin the
JAFZ or elsewhere in the UAE , then it nust obtain the
appropriate i cense from JAFZA or ot her rel evant
governnment al departnent or agency.

Individuals who wsh to incorporate an offshore
conpany nust submt an application form to the JAFZA
Registrar together wth the constitutive and governing
docunents of the proposed offshore conpany along with the
passport copy, the personal profile and busi ness
backgr ound, and a banker’s reference for each such
individual. An applicant who is a corporate entity would
generally be required to submt its constitutive and
governi ng docunents, such as the nenorandum and articles of
associ ati on, its certificate of I ncor poration, its
certificate of good standing, and the resolution of its
board resolving to set wup the offshore conpany. An
application fee of Dh 2,000 is payable to the Registrar.
Upon incorporation, the offshore conpany will be provided
wth a certificate of incorporation and a registration
nunber. A further fee of Dh 1,500 is payable annually for
mai nt enance of the conpany in JAFZA' s records.

JAFZA may inpose penalties for breach of the
Regul ations, e.g., a fine of Dh 2,000 for failure to have a
registered agent, and a fine of Dh 50,000 for breach of
Article 15 of the Regulations (which contains the
restrictions on the business activities of the offshore
conpany, as discussed above). The Registrar also has the
di scretion to strike the offshore conpany off its register
for non-conpliance with the Regul ations, including for non-
paynment of fees.

SULTANATE OF QOVAN

Contributed by Trowers & Hanmlins, Qran



1. Anticipated Changes in the Property Laws of Qran

Land law in Oran has traditionally been geared towards
the ownership of land by Omani nationals, with the |and
rights for non-Omnis currently I|imted to secondary
interests. However, as the econony and society in Oman
becone ever nore devel oped and closer ties with other GCC
countries are forged, the opportunity for this situation to
alter becomes greater. This article exam nes how various
factors, both internal and external, are now pointing
towards a possible shift in the law to allow for outright
foreign ownership of property in Oman.

The land law regine in the Sultanate of Oman has
traditionally drawn a <clear distinction between the
interests and entitlenents available to Omnis and those
avai l able to non-Qmanis. Wereas Omani nationals currently
enjoy the flexibility of being entitled to enjoy the
benefits of land on both a freehold (ownership) and
| easehol d (contractual) basis, the rights of non-Oranis are
limted. In ternms of residential property, the |arge
majority of non-nationals living in Omn occupy property on
a |leasehold basis. Wile terned |easehold, this is not a
real property interest in the Common Law sense, but instead
is strictly contractual, giving the tenant the right to
occupy the land and the buildings built on the land in
consideration for the paynment of rent.

The law has been relaxed to a certain extent in
relation to commercial property, whereby a non-national can
enter into a wusufruct agreenent. This is a form of
statutory protected lease. Wile not a form of real
property ownership as such, the usufruct does confer nore
rights on the holder than the standard |easehold. A
usufruct agreenent may be concluded in respect of privately
owned | and or state owned |land and may | ast for a renewabl e
term of up to fifty years. However, it is |limted to use
for social or economic reasons and is therefore generally
not suitable for use in residential property.

Thus, the traditional approach has so far excluded the
| arge nunber of non-nationals resident in Oman from rea
property ownership, a position reflected in many other
countries in the Mddle East. The reasoning behind this
appears to be that the rights of the non-national in Oran
are generally dependant on the securing of fixed enpl oynent



within the Sultanate. A limtation on the acquisition of
real property rights appears strongly Ilinked to the
rel ati onshi p between personal rights of habitation and work
in the country. Despite this historically fixed position of
excluding non-nationals from obtaining real property
rights, there are signs that the situation is changing,
both within the Mddle East and specifically in Oman.

The | eadi ng exanples of a departure from standard | and
ownership policies have been in the Emrate of Dubai, where
a significant change in property ownership policy (if not
| aw) has been wtnessed in recent years. The construction
of high profile devel opnents such as Palm |Island, Emrates
Hlls and Dubai Marina have attracted considerable interest
from Gulf nationals and others after it was declared that
properties at these locations would be offered for sale on
a freehold basis to both U A E. and foreign nationals. This
hugel y popul ar policy catered to the demands of the I|arge
expatriate comunity living and working in the Emrate, who
also wshed to purchase property. These projects also
attracted strong interest from builders and devel opers who
were keen to capitalize on the healthy boom in the up
mar ket real estate sector in Dubai. Top of the market
properties are perceived as attractive investnents, as many
investors feel that they are wunlikely to depreciate in
val ue. Al'l property investnent is speculative, however,
and no certain predictions can be nmade in respect of any
property investnent.

Al though it is unclear how this policy will be further
devel oped, no radical alterations to the current property
| aws are expected to follow in the U A E Instead, it is
likely that future projects wll proceed on an increnental
basis, wth relaxation in the |aw being granted in terns of
each new devel opnent. It is thought that only when the true
successes of this experinent have been properly assessed by
the governing bodies in the U A E can we expect to see any
substantial new legislation in this area.

O her GCC countries are also wtnessing a |limted
relaxation in the laws surrounding ownership of property.
Bahrain has recently reviewed its |aws on ownership of |and
and real property by non-Bahrainis. Although the proposed
anmendnents are currently limted to citizens of other GCC
countries, the nove to recognize the property rights of
non-nationals heralds the advent of a shift in the rigid
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policy of law in this area and has been commended by the
GCC. Gven that the nove is part of the Governnent's
efforts to encourage and pronote investnment opportunities
and attract investors to the country, it is not difficult
to see how simlar relaxations could be applied in the
future in order to extend property rights to nationals of
other countries. Indeed, it is predicted that this factor
will be the driving force behind many simlar projects in
the M ddl e East.

Closer to hone, plans are currently afoot regarding
the developnment of a luxury apartnent conplex and golf
course on land situated in the proximty of Seeb
International Airport, to the west of Miscat. Draw ng
influence from the huge success of identical devel opnents
in the United Arab Emrates, the project is likely to
attract considerable interest from both Qmanis and non-
Omanis. Although still in the early stages of planning, it
is predicted that this proposed devel opnent could herald a
simlar departure from the current land law in allow ng
non-nationals to take freehold interests in properties for
the first time in Qman. Certainly in terns of marketing,
the pitch towards the |luxury end of the market coupled wth
the lure of an international standard golf course appears
to be a concerted effort by the pronoters to attract non-
Omanis in the sane way as has been seen in Dubai.

It remains to be seen whether Oman wll follow the
lead of its GCC counterparts in ternms of relaxing (albeit
on a limted scale) legislation governing the ownership of
and by non-Oranis. Certainly, as a result of the genera
devel opment of land law in the Sultanate over the |ast

twenty years, the right of foreigners to hold limted
interests in land is now firmy established and it is
expected that further rights wll be accorded in the

future. Wth the nove by the Bahraini Governnent to allow
nationals from other GCC countries to own property, it is
expected that other nenber states wll follow suit to
reci procate the right and establish closer GCC |inks.

Clearly, a change in the law wll be required for
freehol d ownership by non-GCC nationals in devel opnents in
Oman along the lines of Dubai. The form of any such change
is a matter for the CGovernnment. Many feel that any such
change wll, at least in the internediate future, be
limted to particular developnents rather than being a
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bl anket approval for foreign national ownership in the
wider market. It is unlikely that a foreign national wll
be able to go to any street in Miscat, for instance, and
purchase a house. Despite the Governnent’s continual drive
of QOmanization of the workforce, the nunber of non-

nationals living and working in Oman remains and wll
remain high for the foreseeable future. Wile this nunber
is nowhere near the levels which exist in the UAE , it is
predicted that pressure on the governing bodies in the
Sultanate wll result in a reconsideration of the |aws of
property ownership. It is likely that the existing limted
rights of freehold and usufruct wll not be adequate or

acceptable to the parties forging property devel opnent to
continue in their current form

It is expected that any future amendnents wll take
the form of those seen in the U A E., being relaxations on
an incremental basis. Therefore no radical amendnent to the
and |law is expected. However, should devel opnments such as
the Muscat CGolf and Country C ub proceed wth the backing
of an anendnent to the land law, there is no reason why
this will not also be seen at other l|ocations within the
Sultanate, wth the proposed devel opnent at Al Sawadi being
a prinme candi date al so.

2. State Security Court

Royal Decree No. 21 of 2003 introduced the State
Security Court, to adjudicate offences against state
security and H's Majesty the Sultan. Royal Decree No. 21 of
2003 provided that a State Security Court would be forned
by a further Royal Decree, and that it would be presided
over by HH A Sayyid Hlal Bin Hamad Al Busaidi, the
State’s advisor for judicial affairs.

Royal Decree No. 63 of 2003 anended the nane of the
"National Security Commttee" to the "National Security
Council"™ (the "NSC') and appointed its nmenbers. The NSC has
the jurisdiction to look into all matters relating to
national security. The enabling legislation for the State
Security Court is Royal Decree No. 64 of 2003, which sets
out the rules and regulations relating to its operations
and jurisdiction.

The State Security Court is conposed of a president, a
vice president and a nunber of nmenbers. It is intended to
i nclude separate departnments for m sdeneanors and felonies.
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The M sdeneanors Departnent shall conprise two appeal court
judges as nenbers and a suprene court judge as president.
The Fel oni es Departnent shall consist of four suprenme court
judges and shall be presided over by a suprene court vice
presi dent .

Menbers of security or mlitary services may sit in
the Court provided that their nunber does not exceed half
t he nunber of judges sitting in each departnment. They nust
hold a degree in sharia or law, and their ranks shall not
be less than captains with respect to the M sdeneanors
Departnent and majors for the Fel oni es Departnent.

The State Security Court has jurisdiction to try
crimes nentioned in the second and third chapters of the
first section of the Orani Penal Law, second vol une (Roya
Decree No. 7 of 1974, as anended) (the "Penal Code"). These
i nclude assault against H's Majesty the Sultan, attenpts to
overthrow the regine, insurrection, civil war, intentiona
i mpai r ment of public authorities, acts  of terror,
usur pation  of public aut hority, hi j acki ng, ri otous
gat herings, bearing arnms, contenpt of the national flag,
treason, obstruction of national defense and treachery. It
also has jurisdiction over assaults against foreign heads
of state and diplomats, and contenpt of foreign flags.

Thus, the scope of the new law is Iimted by the fact
that the jurisdiction of the State Security Court is
defined by reference to the Penal Code. However, the State
Security Court may al so hear any case referred to it by H's
Maj esty the Sultan, and the NSC can nmake reconmendations to
H s Majesty for cases to be brought before this Court.

The State Security Court applies the provisions of the
Penal Code and the procedures set out in the Crimnal
Procedures Law. The substantive handling of cases and the
investigation of crinmes wthin the jurisdiction of the
State Security Court will be under the authority of (i) the
public security authorities, to be carried out via officers
nomnated by a decision of the NSC having the sane
authority as the public prosecutor, and (ii) the State
Security Cases Departnent, a new departnent which shall be
formed wthin the Public Prosecution.

The  accused s granted the right to |egal
representation. |If the accused is wunable to appoint a
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| awyer, the Court wll appoint one for him However, the
Court has discretion as to a lawer’s attendance of
i nvestigation sessions. Further, there is an overriding

duty of <confidentiality inposed on Court officials in
respect of cases heard before the Court. Defendants before
this Court wll be given a fair trial and protection of
their rights as afforded by the Crimnal Procedures Law and
t he Basic Law.

Edited by Amjad A Khan, Esq.
Charl es S. Laubach, Esq.
Afridi & Angell



