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UNIL TED ARAB EM RATES

1. New Sponsorship Transfer Rul es

A new Cabinet Resolution makes changing jobs nore
difficult for nobst foreign enployees. Cabi net Resol ution
No. 30 of 2001 permts foreign enployees to change jobs only
if they are enpl oyed as:

(a) engineers;

(b) doctors, pharmaci sts and nurses;

(c) teachers at universities and hi gher coll eges;

(d) experts, | egal consul tants, econoni st s, financi a
advi sors and adm ni strators who have higher university
degr ees;

(e)electronic information systens analysts and programmers
who have university degrees in the field;

(f)specialists and technicians working in the field of oil
and gas extraction and refining and rel ated industries;

(g)coaches and trainers in various sports and educational
activities;

(h)professionals in maritine and air navigation, marine
pilots and airplane pilots; and

(i)any other categories wth simlar speci al i zati ons
designated by the Mnistry of Interior and the Mnistry
of Labor and Social Affairs.

The new Resol ution replaces Resolution No. 13 of 1991,
which likewise restricted sponsorship transfers to certain
categories of enployees, but also allowed for limted case-
by-case exceptions with the approval of the Mnistry of
Labor (see the January 1991 edition of this Newsletter).
The new Resolution does not expressly provide for such
excepti ons.

The new Resolution also permts an enployee to transfer
between enployers that have the sanme owner or group of
owners. If the enployer is acquired, then the foreign
enpl oyee may transfer to the acquiring conpany.
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To be eligible, the foreign enpl oyee nust have worked
for his or her current enployer for at least two years
before transferring, and the foreign enployee nust obtain
the current enployer's consent to the transfer. The new job
must be of the sanme type as the current job, and the
transfer will be permtted only if no UAE or other Qulf
Cooperation GCouncil national is available to fill the
position to which the foreign enployee intends to transfer.

If the foreign enployee is unable to transfer to a new
job in accordance with the Resolution, then his or her visa
wi Il be canceled and no new visa wll be issued for at |east
six nmonths from the date of departure from the U AE
Donestic servants and persons holding simlar jobs will not
be permtted to reenter the UAE for at |east one year.
The new Resolution states that an enployee's visa wll be
canceled if the enployee does not qualify for a job
transfer, even if the foreign enployee has a case pending
before the courts of the U A E

2. Coast Quard Transferred to GHQ

Federal Decree-Law No. 1 of 2001 transfers the U A E
Coast CQuard and Border Guard from the Mnistry of Interior
to the Armed Forces. As a result, the Armed Forces Tenders
Regul ations wll now govern Coast Guard and Border Cuard
procurenents in lieu of the Federal Tenders Regulations.
Moreover, the prohibition on the use of agents by foreign
defense contractors observed by the General Headquarters of
the UAE Aned Forces will probably apply to Coast Quard
and Border Quard procurenents.

The new Law gives the Border Q@uard the follow ng
duties:

(a)to guard | and borders, passages, paths and entry and exit

poi nt s;

(b)to fight snmuggling and illegal entry into the UAE,
wth power to stop and inspect individuals and
machi nery;

(c)to report at early stages any suspicious activity at the
bor ders;

(d)to conpile evidence of incidents occurring at the
bor ders;
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(e)to guard and nonitor roads and passages at the borders;
and

(f)to secure historical excavations and simlar sites
relating to the national culture and to preserve the
environment and nmarine resources at the borders in
accordance with applicable |egislation.

The Law gives the Coast Guard the follow ng duties:

(a)to guard the maritinme borders w th neighboring countries,
to report at early stages any suspected activity
t hrough operation of maritine patrols, and to build the
necessary structures on the coasts and islands of the

UAE;
(b)to pr event vi ol ation of t he security, cust ons,
i mm gration, heal t h, envi ronnent al protection and

natural resources |laws and regul ations of the U A E.;

(c)to carry out search and rescue and to render assistance
i N energenci es;

(d)to nonitor navigation in cooperation with the Mnistry of
Communi cation and ports authorities and to report any
navi gati onal ri sks;

(e)to protect oil structures, cables and maritinme pipelines;
and

(f)to protect navigation vehicles, facilities and other
structures.

The Law also states that the Border Quard may stop
illegal entry into the UAE and nmay confiscate property
when necessary. Any foreign vessel nmay be stopped and
inspected if the authorities have good reason to believe the
vessel has violated the laws or regulations of the UAE
The ports police are given a security role at ports and bays
pursuant to regulations that will be issued by the Mnister
of Interior in consultation wth the Mnister of Defense.
The Mnister of Defense or the Arnmed Forces Chief of Staff
will specify the conditions of entry into interior waterways
or into port facilities. The Mnister of Defense nmay issue
regul ations regarding (a) suspension of innocent passage of
foreign vessels in certain sections of the territorial
waters, (b) safety of navigation and organization of
maritime traffic and (c) designation of navigational
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corridors for the purpose of organizing navigation in
territorial waters.

3. Protection of the Marine Environnent

Mnisterial Resolution No. 302 of 2001 promul gates the
| npl enenting Regulations to Federal Law No. 23 of 1999,
whi ch governs the exploitation, protection and devel opnent
of the marine bio-resources of the United Arab Emrates (see
the February 2000 edition of this Newsletter). Two
registers, for fishermen and for fishing vessels, are
established at the Mnistry of Agriculture and Fisheries.
The Resolution sets forth the procedures and docunents
required for registration. The Resolution also regul ates
the services that the Mnistry provides to fishernen,
i ncludi ng grants and | oans.

The Resol ution establishes fishing quotas and the areas
where fishing vessels are forbidden from anchoring or
navi gati ng. The Resolution regulates the use of fishing
equi pnent and forbids the use of dynamte as well as certain
kinds of fishing nets. Scuba diving for fishing purposes is
prohibited wthout a prior |license from the conpetent
authority in the Emrate concerned. I mporters of fishing
equi pnent are required to obtain the Mnistry's prior
consent. Nylon fishing nets, nets with openings |ess than
1.5 square inches, dynamte and toxic substances may not be
i nported, sold or possessed. Exporters of fish are obliged
to obtain |icenses fromthe Mnistry.

4. Sharj ah Decency Rul es

The Emrate of Sharjah has pronmulgated a set of rules
aimed at pronoting public decency and proper conduct. The
rules include a dress code for both nen and wonen; rules
regarding bathing suits; rules on places where only wonen
are allowed; a prohibition on nmen and wonen who are not
married or related from being alone; a prohibition on
irritating other people; and a prohibition on wearing
certain clothing in nosques. The rules were pronul gated as
Local Instructions No. 1 of 2001 and Executive Council
Resol ution No. 12 of 2001. A nulti-Ilingual booklet has been
published to direct the attention of the public to the new
rul es.

The dress code prohibits nen from wearing shorts in
public or comrercial places and in public offices. It also
prohi bits nen from appearing in public shirtless or wearing
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only an ezar (a type of local undergarnent). Wnen nmay not
wear clothing that exposes their backs or abdonens, shorts
or skirts that are cut above the knee, or other clothes that
are tight or transparent.

The rules require all swimers to wear conservative
swimrear that is acceptable to the culture in Sharjah. They
prohibit wearing bathing suits in the streets or other
public places. The rules provide that nmen nmay not enter
specified private areas to be used only by wonen, except in
energency circunstances. An unnmarried nman and wonman nay not
be alone in a public place or in suspicious tines or
ci rcunst ances.

The rules prohibit disturbing the peace with acts of
vul garity or |oud noise and also prohibit acts of harassnent
that violate public decency. Peopl e may not enter a nosque
wearing pajamas or clothing that has inages or inproper
sl ogans.

The Sharjah Police, security officers and building
guards are charged with ensuring adherence to the rules, and
they may issue warnings or refuse to provide public services
to persons who violate the rules.

5. Actions on Checks

The Commercial Code of the U A E recognizes bills,
notes and checks as commercial paper. Wen properly issued,
commercial paper nmay be negotiated by endorsenent and
delivery to a holder who is not the original beneficiary.
Such a holder in good faith enjoys the right to enforce the
paynent obligation without regard to nost of the defenses
that mght exist between the original parties to the
instrunment. The special status accorded to comrercial paper
is reinforced by Article 401 of the U A E. Penal Code, which
makes it a crine to issue a check in bad faith wthout
covering funds. Three recent judgenents of the Federa
Suprene Court address the circunstances in which this
special treatnent applies, under both the Comercial Code
and the Penal Code.

a. | medi ate parties. The original beneficiary of a
check is treated differently from a holder in good faith

follow ng negotiation, as illustrated by the first of our
cases. The plaintiff brought a civil suit against two
parties who had issued checks in favor of the plaintiff,
which were returned for lack of adequate funds in the
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i ssuer's account. The Court of First instance ruled in
favor of the plaintiff, and the Court of Appeal affirnmed.

Before the Federal Suprene Court, the issuers of the
checks argued that the lower courts had erred by failing to
investigate their argunent that there was no indebtedness
between the parties, and that the checks in question had
been delivered as security and not for paynent of a debt.
The petitioners stated that the evidence supporting their
assertions had been wongfully disregarded by the |ower
courts. Such an argunent would fail if it were asserted
agai nst a holder in good faith follow ng negotiation, but in
the current case it was raised between the inmediate parties
to the checks.

The Federal Suprene Court agreed with the petitioners
and held that it was reversible error for the lower courts
to fail to examne the evidence submtted by the issuers of
t he checks. The Federal Suprene Court added that the
petitioners' assertions that there was no underlying debt
between the parties could be established by any neans of
pr oof .

b. Check submtted as security. Qur second case
involved an instrunent bearing a witten notation that it

was delivered as security for performance of obligations
pursuant to a partnership agreenent between the parties.
The beneficiary presented the check to his bank, and the
check was returned for lack of adequate funds in the
i ssuer's account. The issuer of the check was then charged
and convicted under the Federal Penal Code. The Court of
Appeal vacated the conviction, on the basis that a check
expressly made as security could not be the basis for a
crimnal charge. The Federal Suprene Court affirned the
j udgenent of the Court of Appeal.

Before the Federal Suprene Court, the prosecutor
asserted that the crinme of witing a check in bad faith
W t hout adequate funds is commtted the nonent the issuer
hands over the check to the beneficiary knowi ng that there
will not be adequate funds on the nmaturity date. The
Federal Suprenme Court responded that the instrunment in
question nust be payable upon maturity w thout reference to
extrinsic factors in order for the provisions of the Penal
Code to apply. In the current case, the Court of Appeal
concluded that the purpose of the instrunent was not to
settle a debt in favor of the beneficiary, but was instead
to provide security for the fulfillnment of extrinsic
contractual obligations. Accordi ngly, the Federal Suprene
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Court upheld the conclusion of the Court of Appeal that the
instrument in the current case was not a "check" for
pur poses of the Penal Code.

C. Certified check. Qur third case deals with a
certified check, the holder of which was awarded collection
notw thstanding a pleading of forgery. The payee negoti ated
the check to his bank for discounting prior to maturity.
When the certified check was dishonored followng maturity,
the hol der brought suit against all of the other parties to
the check, i.e., the issuer of the check, the drawee bank on
whi ch the check was drawn, and the payee who negotiated it.

When a bank certifies a check, it undertakes to pay the
value of the check on maturity. The drawee bank in this
case, however, asserted before the Court of First Instance
that the check had been altered after certification, neaning
that the check was essentially a forgery and therefore void.
A court appointed expert agreed that the check had been
altered, and the Court of First Instance held that the check
was void and that the suit against all three defendants nust
be dism ssed. The Court of Appeal appointed another expert,
who concluded that the certifying bank had certified the
check otherwise than in accordance wth common banking
practice, but who also concluded that the plaintiff bank had
been negligent in accepting the check. On the basis of this
report, the Court of Appeal held that the case coul d proceed
against the issuer and the payee of the check, but not
agai nst the drawee bank.

The Federal Suprene Court reversed the judgenent of the

Court of Appeal with regard to the drawee bank. The
plaintiff bank could not be denied its right to recover
because of its negligent acceptance of the check. I nst ead,

the Court observed that there were nultiple errors and
stated that it nust be determned which error led directly
to the harm In the current case, the drawee bank certified
the check wthout followng common banking practice. The
Court highlighted the facts that the drawee bank's stanp
noting certification did not state the anmount that was
certified, that the bank took no other neasures to guard
agai nst subsequent alteration, and that the certified check
was post dat ed. The plaintiff accordingly had the right to
proceed against the drawee bank for the value of the
certified check.

6. Court Appoi nted Experts
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Complex litigation in the UAE typically involves an
i nvestigation by one or nore court appointed experts. Such
individuals assist the court in wunderstanding factually
conpl ex situations. Because many disputes are heavily
dependent wupon the facts of the case, the investigation
conducted by an expert can be the nost inportant aspect of
di spute resol uti on proceedi ngs.

However, the expert's conclusions are not always final,
as two recent decisions of the Federal Suprene Court
denonstrate. Instead, courts have the power and the
responsibility to disregard an expert's report that 1is
poorly reasoned or |acks a basis in the evidence.

a. Expert's findings of fact. Qur first case
involved a dispute between a subcontractor and a prine

contractor on a construction project. The subcontractor
brought suit against the prime contractor. The Court of
First Instance appointed an expert to investigate the facts
of the case, the expert filed a report that supported a
nunber of the subcontractor's assertions, and the Court of
First Instance rendered judgenent adopting the expert's
concl usi ons. This judgenent was affirned by the Court of

Appeal .

The prime contractor challenged the judgenents bel ow on
the basis that they had adopted the expert's report, which

cont ai ned sever al err oneous concl usi ons t hat wer e
unsupported by the evidence, and were even contradicted by
t he evidence. In particular, the prine contractor alleged

that the report of the expert reached erroneous concl usions
wth regard to delay penalties and incorrectly quantified
the paynents that the prinme contractor had previously nade
to the subcontractor. Wth regard to the delay penalties,
the prinme contractor submtted into evidence a letter from
t he expert acknow edging that the report contained errors.

The Federal Suprenme Court held that the judgenents of
the I ower courts, which had adopted the report of the expert
W t hout correction, could not properly stand. It ordered
that the judgenent of the Court of Appeal be vacated and
that the case be renmanded to a different panel of the Court
of Appeal for further investigation of the facts.

b. Meeting with parties obligatory. Qur second case
dealt with Article 81 of the Law of Evidence, which requires

a court appointed expert to invite the parties or their
counsel to attend before him prior to the commencenent of
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his duties. Article 81 specifies that failure to invite the
parties shall void the expert's conduct of his task.

The plaintiff sued two defendants, requesting that they
be jointly and severally obliged to pay a sum of nobney
all eged to be due and owing. The case involved an offshore
construction project, and the Court of First Instance
appoi nted an accounting expert and an engineering expert.
Following receipt of the experts' reports, the Court of
First Instance issued judgenent in favor of the plaintiff,
but for less than the sum clained, and the Court of Appea
af firmed. Before the Federal Suprene Court, the plaintiff
asserted that the lower courts had wongfully disregarded
its request to set aside the engineering expert's report
because the expert did not invite the parties to attend
before himprior to the commencenent of his task.

The Federal Suprene Court cited Article 81 of the Law
of Evidence and reversed the judgenent below. The case was
remanded to the Court of Appeal for further investigation of
the facts by anot her panel.

7. Apparent Authority

Del egations of authority are comon features in
busi ness transactions, and indeed are essential for
efficient conduct of business. |In the GQulf countries, there
is a strong preference for a delegation of authority to be
set forth in a witten and notarized docunment, such as a
power of attorney or an agency contract. Such instrunents
tend to be strictly construed as limted only to the powers
that are expressed.

However, the courts recognize that situations sonetines
arise where authority is delegated wthout a witten

instrument. Apparent authority can be deened to exist when
a person puts another in a position so that third parties
will be reasonably expected to rely wupon the latter's
authority to act for the forner. Ratification can occur
when a person ratifies or accepts acts commtted by another
on his behalf, in the absence of witten delegation of
authority. The two exanples reported now involve the
apparent authority of a manager to act on behalf of the
busi ness which he nanages. In each case, the owner

unsuccessfully pleaded the absence of a witten power of
attorney as a defense to obligations incurred by the
nmanager .

a. Conpany st anp. In the first case under
di scussion, the plaintiff filed suit against a pharnacy
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demandi ng paynent of four invoices for nedicine supplied.
The Court of First Instance ruled in favor of the plaintiff,
and the Court of Appeal confirned.

Before the Federal Suprene Court, the owner of the
pharmacy asserted that the Ilower courts had wongfully
dismssed his contention that he had not entered into the

contracts at issue or approved the relevant invoices. The
Federal Suprene Court held that since the invoices were
stanped wth the pharnmacy's seal, the owier nmay be

reasonably viewed as responsible for the obligations of the
pharmacy towards a bona fide third party that were reflected
in the invoices. The Federal Suprene Court accordingly
di sm ssed the appeal.

b. Acts beyond scope. In our second case, the
plaintiff filed suit against the defendant demandi ng paynent
for electrical equipnent supplied. The Court of First

Instance ruled in favor of the plaintiff, and the Court of
Appeal affirned.

Before the Federal Suprene Court, the defendant argued
that the lower courts had erroneously held him |liable for
acts commtted by a mnanager. Al t hough the defendant had
issued a power of attorney in favor of the manager, that
power of attorney did not extend to the checks that the
manager had signed and the invoices that the manager had
approved for the electrical equipnent at issue. A statenent
from the nmanager was submitted into evidence stating that
t he manager had been acting for his own account in respect
t her eof .

The Federal Suprene Court responded that whenever a
principal creates the appearance that nmakes third parties
think that another has power to act on his behalf, the acts
of such person with regard to bona fide third parties are

bi nding on the principal. The |l ower courts have the power
to deci de whether such apparent authority exists as an issue
of fact. The Federal Suprene Court stated that the sane

anal ysis applies when a principal grants a power of attorney
to an agent and the agent exceeds the scope of such power of
at t or ney. In the current case, the Federal Suprene Court
held that the lower courts had adequate support in the
evi dence to conclude that the nmanager had apparent authority
to act for the defendant in purchasing equipnent from the
plaintiff.

Another facet of this litigation was discussed at
length by the Federal Suprene Court. The manager of the
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defendant's business was joined as a third party in the

course of the proceedings before the Court of First
| nst ance, but did not appear or participate in the
pr oceedi ngs. The Court of First Instance found for the

plaintiff and issued judgenent against the owner and nanager
jointly and severally. On appeal, the Court of Appeal held
that the owner's appeal could not nane the nanager as an
appel | ee, because the nanager had not appeared or
participated in the proceedi ngs. The Federal Suprene Court
affirmed this portion of the judgenent of the Court of
Appeal, pointing out that the treatnment of a joined party
under the Code of Civil Procedure differs fromthe treatnent
of the original plaintiff and defendant.

Edited by Am ad A Khan, Esq.
Charles S. Laubach, Esq.
Afridi & Angel



