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UNIL TED ARAB EM RATES

1. Envi ronnental Protection Requl ations

Mnisterial Resolution No. 37 of 2001 promulgates the
implemrenting regulations for Federal Law No. 24 of 1999,
Regul ating the Protection and Devel opnent of the Environnent
of the U AE

The inplementing regulations consist of four separate
regul ations on protection of the marine environnent; handling
hazar dous substances, wastes and nedi cal wastes; assessnent of
the environnental inpact of facilities; and pesticides, soil
additives and fertilizers.

a. Marine environnent. The discharge of oil and oil
m xtures is restricted and precautionary neasures are inposed
to avoid pollution from marine vessels. For exanple, the owner
or captain of an oil transport vessel is required to inform
t he concerned authorities about any accident that |eads to oil
| eakage and is also required to keep an oil register for
i nformati on about the transported oil. The captain of a vessel
entering a UAE port is required to provide information to
the port authorities about hazardous substances on board.

Also restricted are the discharge of sewage from marine
vessels and the discharge of chemcal products from marine
platforns. Protective neasures are inposed to avoid pollution
from onshore sources such as industrial facilities, which are
pr ohi bi t ed from di schar gi ng nondegr adabl e pol | uti ng
subst ances.

b. Hazar dous substances, wastes and nedical wastes. It
is prohibited to deal in hazardous substances, wastes and
nmedi cal wastes wthout a license issued by the concerned

authorities. Procedures for applying for such licenses and
conditions for granting them are established. Speci al
approvals are required for certain kinds of |icenses. Licenses
to deal in chemcal products are issued pursuant to approvals
of the Federal Mnistry of Health, the Federal Mnistry of
Interior, the Federal Mnistry of Finance and Industry, the
Federal Mnistry of Agriculture and Fisheries, and the
relevant |local Minicipality. Licenses to deal in hazardous
nmedi cal wastes are issued pursuant to approvals of the Federa
Mnistry of Health and the relevant Miunicipality.

The inportation, transportation, warehousing and packing
of hazardous chem cal products and hazardous wastes are also



regul ated, and general rules that govern nedical wastes, such
as a requirenment to separate nedical wastes from ot her wastes,
are establi shed.

C. Envi ronnental inpact assessnents. Every natural or
judicial person is required to obtain an environnental |icense

from the concerned authority in each Emrate when applying to
start a project or activity or to anmend an entry in a
previously obtained |license. The procedures to be followed in
order to acquire such a license are established.

d. Pesti ci des, soi | addi tives and fertilizers.
I ndi vidual s, conpanies and institutions are prohibited from
inmporting, for any purpose and by any neans, any pesticide
listed in the first schedule to this regulation. However,
pesticides listed in the second schedule to the regul ation may
be inported after getting a prior witten permt from the
Mnistry of Agriculture and Fisheries. Pesticides listed in
t he second schedul e may be used only under the supervision and
direct responsibility of specialized technicians and may not
be offered for sale to the public.

| nportation, manuf act uri ng and tradi ng shal | be
restricted to pesticides that are registered with the Mnistry
of Agriculture and Fisheries and to parties that are |icensed
by the Mnistry. Each license holder nust maintain a nunerica
regi ster stanped by the Mnistry of Agriculture and Fisheries,
and this register nust be kept for a period of five years
following the last entry therein. The license is personal and
not transferable.

The inport of expired pesticides is not permtted, and a
consi gnment of pesticides nust reach the U A E no nore than
six nonths after the date of nanufacture. The packagi ng nust
be clearly and indelibly labeled in English and Arabic. Such
| abels nust conply wth specinen |abels prepared by the
Mnistry of Agriculture and Fisheries, include synbols and
pictograns that accord wth Wrld Health Oganization
classifications and Food and Agriculture O ganization
gui delines, and set forth manufacture and expiration dates and
met hod of packagi ng.

Regi stration  of pesticides wth the Mnistry of
Agriculture and Fisheries requires field testing by the



Mnistry. The applicant is notified of the test results within
a period not exceeding three consecutive agricultural seasons,
followng which the pesticide my be registered in the
applicant's comercial name and the applicant given a
registration nunber. A product nmay be deregistered if it is
shown to have side effects on human beings or the environnent,
if use of the pesticide has been prohibited for nedical or
environnmental reasons, if there is local immunity to the
pesticide rendering it ineffective, or if the pesticide was
packaged i nproperly or inadequately.

2. Sharj ah Departnent of Human Resources

Emri Decree No. 16 of 2002 establishes Sharjah's
Department of Human Resources, attached to the Ruler's Ofice.

The new Departnent is accorded primary responsibility for
devel opment of human resources in the Emrate. It is tasked
with developing a conprehensive training system setting a
strategic framework for reorgani zati on of manpower and use of
best practices, inproving manpower performance, instilling a
public service objective in the civil service, and devel opi ng
needed skills in the | abor market.

The Departnment is also tasked wth nodernizing civil
service regulations, developing training and technical
education prograns, decreasing the percentage of expatriates
in the workforce, training and qualifying U A E. nationals
seeki ng enpl oynent, providing advice and gui dance on nanpower,
and acting on any other matters designated by the Rul er.

3. Ratification of Acts of Representative

Powers of Attorney tend to be strictly construed in the
United Arab Emrates. Authorities in this country are
reluctant to inply a delegation of authority where none is
expressed, and tend to interpret expressions narrowy and not
broadly. Neverthel ess, |egal doctrines are available to tenper
the otherwi se harsh results that mght flow from an overly
technical reading of a power of attorney or other delegation
of authority. In previous Newsletters, we have discussed the



doctrine of apparent authority. This report concerns a
j udgenent that dealt w th subsequent ratification.

In a construction dispute, a subcontractor sued the prine
contractor for unpaid subcontract entitlenments and interest.
The prime contractor counterclainmed for delay penalties. In
the course of the proceedings, the subcontractor went into
insolvency, followng which a |liquidator conducted the
litigation on behalf of the subcontractor.

The Court of First Instance and the Court of Appeal found
for the subcontractor and dismssed the counterclaim of the
prime contractor. Before the Federal Suprene Court, the prine
contractor asserted formal deficiencies in the power of
attorney that had been submtted by the subcontractor when
suit was first filed. The prinme contractor also alleged that
the subsequent power of attorney that was signed by the
liquidator in favor of litigation counsel failed to cure the
deficiencies in the earlier power of attorney. The assertion,
i f sound, woul d have conpel | ed di sm ssal of t he
subcontractor's claim

The Federal Suprene Court held at the outset that the
adequacy of the power of attorney was an issue of fact to be
resolved by the lower courts and not subject to review by the
Federal Suprenme Court as long as there was a sufficient basis
in the evidence for the conclusions of the |lower courts. The
Feder al Suprenme  Court added, however, t hat what ever
deficiencies mght have existed with regard to the origina
power of attorney issued by the subcontractor, there appeared
to be no dispute with regard to the adequacy of the power of
attorney issued by the liquidator. Mreover, after the
subcontractor entered insolvency, pleadings were entered that
clearly adopted, reiterated and ratified pleadings that had
been made previously. Accordingly, even if the original power
of attorney had been inadequate, the Federal Suprene Court
held that the subsequent ratification of the earlier pleadings
was sufficient to cure whatever defect may have existed. The
challenge to the subcontractor's claim was accordingly
di sm ssed.

4, Exerci se of Perfornmance Bond

Per f ormance bonds are a standard feature of public sector
contracts in the U AE A contractor is typically required to
submt to the project owner a performance bond equal to 10% of
the amount of the contract. Such bond nust be a guarantee



i ssued by a bank operating in the U A E., binding the bank to
pay to the beneficiary the guaranteed amount wupon first
demand.

The guarantor bank is not permtted to assert defenses to
a demand for paynent nade by the beneficiary, as long as the
demand is properly made during the validity of the guarantee.
However, exercise of a guarantee nmay in sone circunstances be
deenmed wongful, creating a cause of action on the part of the
contractor. A recent judgenent of the Federal Suprene Court
illustrates how these circunstances can ari se.

The case involved a contract between a contractor and a
Departnment of the Governnent of Abu Dhabi. The contract was,
accordingly, governed by the Abu Dhabi Tenders Regul ations,
and accorded with the standard form of contract that has been
used by the GCovernnment of Abu Dhabi for nore than twenty
years. The contractor clainmed that it successfully conpleted
the contract in its entirety, and that the owner failed
wi thout cause to issue a prelimnary acceptance certificate
The contractor further alleged that the owner nade a cal
under the performance bond w thout cause. Both the Court of
First Instance and the Court of Appeal found in favor of the
owner, but the Federal Suprene Court reversed.

In the course of the proceedings before the |ower courts,
the contractor asserted that the owner had nmade a call under
t he performance bond not because of a breach of the contract
at issue, but because of a breach by the sane contractor of a
separate contract with the same governnent departnent. The
owner responded that the call wunder the bank guarantee for
reasons related to a separate contract between the sane
parties was permssible in accordance with the Abu Dhabi
Tenders Regul ations. The Federal Suprene Court held that the
failure of the lower courts to specifically consider these
pl eadings was reversible error. 1t accordingly vacated the
judgenent in favor of the owner and remanded the case to the
Court of Appeal for further proceedings.

The ability of the government to make a call wunder a
performance bond under a "cross default" theory has yet to be
conclusively resolved by the courts. Mreover, the Abu Dhabi
Tenders Regulations do not give this prerogative to the
governnent in all circunstances of breach by a contractor.
I nstead, those regulations expressly accord the "cross
default"” remedy to governnment departnments only in respect of
supply contracts wherein the contractor's breach has caused
t he departnent to purchase froman alternative source.



UNI TED STATES

1. Section 301

The United States Trade Representative (the "USTR') has
announced the U S. governnent's decisions in respect of its
annual review under the "Special 301" intellectual property
provisions of the Trade Law. Anong the countries covered by
this Newsletter, Egypt, Kuwait, Pakistan, Qatar, Saudi Arabia
and the U A E were referenced in the USTR s announcenent.

The USTR retained Egypt on the priority watch |Iist,
noting that Egypt had yet to enact nodern intellectual
property laws conplying wth the Agreenent on Trade Related
I ntellectual Property Ri ghts (the "TRIPS Agreenent").
Countries are placed on the priority watch |list because of a
| ack  of adequate and effective intellectual property
protection or market access that is particularly troublesone
to the U S. The USTR referenced continuing specific concerns
on copyrights and patents. The USTR stated that unwel cone
efforts had been nade to insert into Egypt's new draft patent
law a provision treating applications for nedical patents
differently from other patent applications. The USTR also
expressed concern over governnental approvals of |icenses for
pirated works, especially entertai nment software and nusic.

Kuwait was retained on the USTR s watch list. The U'S
governnment wuses the watch list as a nmeans of nonitoring
progress in inplementing conmtnents wth regard to the
protection of intellectual property rights and providing
mar ket access for US. intellectual property products. The
USTR reported that Kuwait and the U S. have devel oped a work
plan to guide Kuwait's ongoing efforts to increase enforcenent
of intellectual property laws, apply deterrent penalties,
revise copyright legislation and increase public-private
cooperati on.

Paki stan remai ned on the watch list. Al though significant
efforts have been nade recently, the report noted continuing
and w despread optical nedia and book piracy. The report also
noted the | engthy registration processes for innovative drugs,
whi ch all ows generic copies to enter the market.

Qatar was reinstated on the watch list, after having been
renoved |ast year. Qatar has prepared anendnents to its
copyright and trademark laws to bring them into conformty
with the TRIPS Agreenment, but such anmendnents have yet to be
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enacted. The USTR also referred to the continuing high |levels
of end-user conputer software privacy in Qatar.

Saudi Arabia, which remains on the watch list, continues
to work on revisions to its intellectual property laws and to
i nprove enforcenment. However, U S. copyright and trademark
hol ders still experience high losses in Saudi Arabia, the
intellectual property laws remain inconsistent with the TRIPS
Agreenent, and shortcom ngs in enforcenent persist.

The UAE was renoved from the watch |list, having
addressed concerns over the unauthorized copying of patented
phar maceuti cal products.
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