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UNL TED ARAB EM RATES

1. Dubai Commodities and Metals Center

The Emrate of Dubai has created another free zone
known as the Dubai Commodities and Metals Center. The new
Center was created by a Resol ution promnul gated by the Crown
Prince of Dubai, which was acconpanied by regulations
designed to provide a framework for the Center’s
functioning and regul ati on.

The Resol ution provides that the Center shall serve as
a center for trade and exchange of commodities, nmanufacture
of metals and provision of related services. The Resol ution
also creates the Authority for the Dubai Commodities and
Metals Center, a financially and admnistratively inde-
pendent body established by the Governnent of Dubai.

The regulations, promulgated as Regulation No. 4 of
2002, provide that the Authority shall be conposed of a
chairman, a board of directors and an executive staff. The
chairman is to supervise the Center, while the board is to
manage the Center under the supervision and control of the
chairman. The chairman is directed to issue regulations
regarding the formation of the board of directors, the term
of the directors’ service, and the neetings of and the
passage of resolutions by the board of directors.

The Authority’s tasks include creating infrastructure
and buildings for the Center; establishing rules and
regul ations for the operation of the Center; organizing and
supervising activities within the Center; entering into
relationships (including contracts and agreenments) wth
parties both within and outside of the Center; |icensing
conpanies w shing to conduct business within the Center;
cooperating and entering into agreenents with other free
zones and other local and international organizations; and
i mposing and collecting fees for the services rendered by
the Center. The Authority may del egate the managenent and
operation of the Center to outside parties.

The functions and powers of the board include creating
the general policy of the Center; proposing rules and
regulations for the nmanagenent of the Center and the
activities conduct ed therein and submitting such
resolutions to the chairnman for approval; adopting the
Center’s organizational structure and establishing rules
and regul ations for the operation of the Center; appointing



the executive staff; proposing the Center’s annual budget
and submitting the budget to the chairnman for approval;
establishing regulations for the conduct of the board and
its neetings; and any other functions assigned to the board
by the chairmn

The business and activities that may be conducted in
the Center include the foll ow ng:

1. The treatnent and refining of gold, dianonds, netals
and precious stones, including the nolding and mnting
of coins and netals, the processing of stones and the
cutting and polishing of precious stones;

2. The inmport, export, warehousing and distribution of
coormodities, defined as any natural material or
ani mal , agricul tural or i ndustri al pr oduct or

derivative, including gold, dianonds, precious netals
and stones, and ot her netals;

3. The provision of products and services relating to
commodities and derivatives of comodities;

4. The provi si on of i nformation t echnol ogy and
tel ecommuni cations relating to conmodities and the
trading of comuodities;

5. The <creation of a center for the attestation of
comodities in cooperation with i nternationa
or gani zati ons; and

6. The establishnment, devel opnent and support of
institutes and academ c and professional institutions
for the education and training of enployees of the
conpani es incorporated or operating in the Center in
order to inprove the |evel of the conmodities services
i ndustry in Dubai.

The board may issue schedul es specifying the types of
cormodities that may be traded in the Center. Before
operating in the Center, a conpany nust obtain a |icense,
whi ch shall specify the scope of the activities the conpany
may undert ake.

Conmpanies with limted liability owed by one or nore
natural or corporate persons nay be incorporated in the
Center in accordance with the rules and regul ations of the



Center. Each such conpany is required to include a
statenent along with its corporate name indicating that it
is incorporated pursuant to Regulation No. 4 of 2002, that
it has limted liability, and that it is a Center conpany.
Such statement nust appear in all of its Dbusiness
transacti ons, contracts, adverti senents, i nvoi ces,
correspondence and publications. Failure to do so nmay
result in loss of imtation of liability for the owners.

The courts of Dubai are directed to apply the |aws
relating to the Center when considering any dispute
regardi ng business conducted within the Center. In the
absence of a relevant provision in such laws, the laws in
effect in Dubai shall apply to the dispute.

Conpani es and individuals working in the Center shall
enjoy the following exenptions wth respect to their
activities in the Center. First, they shall not be subject
to the rules and regulations applied by the Duba
Municipality, the Dubai Tourism and Comerce Pronotion
Departnent, the Dubai Departnent of Econonic Devel opnent,
or any other departnent of the Governnment of Dubai. Second,
they shall be exenpt, for a fifty year term that is
renewable for a simlar termby resolution of the chairman,
from taxes and from restrictions on the transfer of
capital, profit or wages in any currency to any destination
out side the Center.

Goods shipped to, manufactured in, produced in,
developed in or kept in the Center shall be exenpt from
custons duties, and neither custons duties nor any other
duties shall be charged on such goods upon their
exportation from the U A E. Products shipped from the
Center to the custons zone in Dubai shall be considered
inmported to Dubai at that point, and custons duties shal
be charged on them in accordance wth the applicable
custons tariff.

The funds and activities of a conpany licensed in the
Center shall not be subject to any nationalization or other
procedures restricting private ownership, for the duration
of its activities in the Center. A conpany licensed in the
Center may hire or enploy any person it wshes for its
business in the Center, provided that such person is not a
nat i onal of any country politically or economcally
boycotted by the United Arab Em rates.



It shall be prohibited to bring into the Center or to
transact in or to offer within the Center the follow ng
goods, products and services: defective goods; goods and
services t hat vi ol ate | aws protecting comer ci al
industrial, noral and artistic property, including goods
and services that violate the laws and regulations of
trademar ks, patents, rights of publication and conposition,
and design rights; boycotted goods; goods bearing witings,
drawi ngs, decorations, marks or figures contradicting the
bel i ef s, instructions and concepts of the heavenly
religions; narcotics prohibited by law, mlitary goods and
anmmuni tion, excluding those subject to a l|license issued by
the concerned authority; and any business that contradicts
the laws of the United Arab Emrates, including noney
| aunderi ng.

2. Dol phin Energy Linmted

The corporate vehicle for the Dol phin project, Dol phin
Energy Limted, has been incorporated pursuant to Abu Dhab
Emri Decree No. 8 of 2002. The Dol phin project proposes
the transport of gas by pipeline from Qatar to the U A E
and Oran. Upstream agreenents for the gas supply have been
concluded, and efforts are underway to secure downstream
gas purchase agreenents with potential customners.

The Decree gives DEL the further role of exclusive
i mporter of gas necessary to neet all of the needs of the
Abu Dhabi Water and Electricity Authority outside of Abu
Dhabi’s Western Region, in addition to the quantities of
gas contracted for between the Governnent of Dubai and the
Abu Dhabi National G| Conpany, with the prior approval of
t he Governnment of Dubai. The Decree al so provides that DEL
will be given access, under an appropriate agreenment to be
concluded, to ADNOC s gas distribution network pending the
devel opnent of a separate network to ensure the continuity
of supply of ADWEA' s requirenments outside of the Wstern
Regi on, and that a joint ADNOCC- Dol phin team shall be forned
to discuss the use of the network.

The shareholders in DEL are two international oi
maj ors, Total FinaElf and Cccidental, and O fset Devel opnent
Conmpany. O fset Devel opment Conpany has been i ncorporated
as a public joint stock conpany pursuant to Abu Dhabi Emr
Decree No. 12 of 2002, with the CGovernnent of Abu Dhabi as
its sole sharehol der.

3. Late Presentati on No Excuse for Bounced Check



The Federal Suprenme Court has recently held that the
el enents of the crime of issuing a check w thout covering
funds may be satisfied even if the beneficiary presents the
check nmore than six nonths after the date the check becones
due.

The matter involved Article 401 of the Penal Code,
Federal Law No. 3 of 1987, which makes it a crinme in bad
faith (1) to issue a check wi thout covering funds, (2) to
wi t hdraw covering funds after issuing a check or (3) to
make or to sign a check in such a manner as to prevent it
from being paid. In the current case, the issuer of the
check maintained covering funds in the account on the date
that the check becanme due. Six nonths then el apsed, after
whi ch the beneficiary presented the check for paynent. The
drawee bank refused paynent in reliance on Article 618 of
the Commercial Code, which requires that any check payable
in the UAE be presented within six nonths of its due
date. Article 620 of the Commercial Code, which apparently
was not expressly adduced, provides that the drawee bank
may effect paynment of the check even if presented after
such six nmonth peri od.

The Court of First Instance convicted and was reversed
by the Court of Appeal. The Court of Appeal held that the
conviction could not stand given that there were covering
funds in the account on the due date and that the drawee
bank refused paynent for reasons other than |lack of
covering funds.

The Federal Suprenme Court held, however, that proof
that the account contained covering funds on the date the
check was due was not sufficient to defeat conviction.
| nstead, the Federal Supreme Court held that the party that
issued the check was obliged to maintain covering funds
until the check was presented for paynent, and that a crine
could be commtted under Article 401 of the Penal Code as
Il ong as the check conplied with the requirenents stipul ated
by law. The Federal Suprene Court also held that the fact
that the beneficiary submitted the check nore than six
months following its due date was |ikew se insufficient to
defeat conviction. The Federal Suprene Court therefore
reversed the |ower judgenent and remanded the case to
anot her panel of the Court of Appeal for further review
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Contributed by Afridi, Angell & Khan, Pakistan

1. Pakistan’s GOl and Gas Requlatory Authorit
-- Initiatives and Chall enges

Consi st ent with the current drive to pronote
investnment in the oil and gas industries in Pakistan, the
recently established QI and Gas Regulatory Authority
represents a policy initiative towards the creation of a
new reginme for the conduct of activity in the sectors and
t he aut ononous regul ation thereof. This article is a brief
introduction to the enforcenent and scope of the G| and
Gas Regulatory Authority Odinance, 2002 and to the powers
and functions envisaged for the regulatory entity
established thereunder. Particular elaboration is provided
on the extent to which tariff determination is subject to
approval by the Gl and Gas Regul atory Authority.

a. Background. The Natural Gas Regulatory Authority
Ordi nance, 2000 (re-enacted after being allowed to | apse in
1997) was intended to create an edifice for the regulation
of the petroleum and gas industries in Pakistan together
with its proposed sister draft, the Petroleum Regul atory
Aut hority O di nance. However, although established in
statute, the Natural Gas Regulatory Authority proved
ineffective. Dialogue for revitalization was abandoned
within a year when the Federal Governnent announced fresh
plans in 2001 to enact new legislation for t he
establishment of a one-wi ndow consolidated oil and gas
regul atory authority.

b. Establi shnment and effect. The Ol and Gas
Regul atory Authority O dinance, 2002 (the "OGRA Ordi nance")
was enforced on March 28, 2002 to establish the Gl and Gas
Regul atory Authority ("OGRA"). Accordingly, Section 44
repealed the Natural Gas Regulatory Authority O dinance,
2000, but subsumed and preserved all properties, assets,
liabilities, appointments, agreenents, |icenses, rules and
regul ati ons acquired, nmade, issued or enforced thereunder.
Furthernore, OGRA was substituted as the relevant authority
under certain existing rules for the refining, blending
producti on, marketing and distribution of pet rol eum
conpressed natural gas and |iquefied petroleum gas, while
other rules were repealed to the extent that the OGRA
Ordinance addressed the foregoing matters. Subordinate
legislation in the form of rules relevant to particular
aspects of OGRA's responsibilities include the Liquefied
Pet rol eum Gas (Production and Distribution) Rules, 2001 and



the Natural Gas Regulatory Authority (Licensing) Rules,
2002.

Al t hough Section 3(2) pronounces that OGRA shall be
i ndependent in the performance of its functions, Section 21
preserves the entitlement of the Federal Governnment to
i ssue general policy guidelines to OGRA with respect to an
illustrative list of matters not inconsistent with the OGRA
Ordinance and further obliges OGRA to conply wth such
policy guidelines in the exercise of its powers and
functions.

C. Scaope. Essential ly, t he OGRA O di nance
establishes a regime for the Ilicensing of "regul ated
activities" related to different categories of gas and
petrol eum products. The term "regulated activities" is

defined to refer to an activity requiring a |license, which
in turn is elaborated at Section 23 to stipulate the
followng activities in the indicated sectors for which a
license is required:

ACTIVITY APPLI CABLE TO
Construction/operation of a pipeline e O

e Natural Gas

« LPG
Construction/operation of a storage e Ol
or testing facility « Natural Gas

« LPG

* LNG

« CNG
Construction/operation of a e LPG
production or processing facility . LNG
Construction/operation of a e O
blending facility
Construction/operation of an e Natural Gas
installation . LPG

* LNG
Transm ssion, distribution, or sale e Natural Gas
Transportation or filling e LPG

* LNG

« CNG
Construction/operation of any e O
refinery
Mar ket ng « Refined O




| | Pr oduct s

d. Powers and functions. In Section 6 of the OGRA
Ordinance, OGRA is vested with the exclusive power to grant
licenses for the carrying out of regulated activities and
regulating such activities. Wthout prejudice to the
generality of such scope, OGRA is expressly authorized to

undertake a nunber of functions incidental thereto
i ncluding determ nation of the manner and extent of, inter
alia, the grant, termnation, revocation, and nodification
of licenses; establishnment of certified standards for the
under t aki ng of regul at ed activities; resol ution of
di sputes; provision of information and filings; and the
making of rules and regulations. In particular, OGRA is

charged with the authority to determne the financial
viability of the <conduct of regulated activities by
| i censees. This includes the authority to determne
applicable tariffs pertaining to petroleum and natural gas,
reasonable rates of return in wundertaking the regulated
activity, procedures, specifications and standards for
refined oil products or investnent prograns in natural gas,
and wel |l head gas prices for producers of natural gas in
accordance wth rel evant agreenents or contracts.

e. Tariff regul ati on. Section 7 of the OGRA
Ordi nance inposes an obligation upon OGRA to determ ne or

approve the tariff for regulated activities whose |icenses
provide for such determ nation or approval or where the
sane is authorized by the OGRA Odinance. The criteria for
determ nati on, approval , nmodi fication and revision of
tariffs is to be prescribed in rules and in the terns and
conditions of each |license and nust include factors such as
protection against nonopolistic and oligopolistic pricing,

cost of research developnent and capital i nvest nent
provi sion of reasonable returns to attract investnent and
qualitative inprovenent, encour agenent and reward of

efficiency, price reflection of scarcity or abundance of
supply and the cost of alternate or substitute sources of
ener gy.

In addition, and with particular reference to natura
gas, Section 8 requires OGRA to determne an estimte of
the total revenue requirenent of each |icensee engaged in
the transm ssion, distribution and sale of natural gas to
retail consuners and on that basis to advise the Federa
Governnent of the prescribed price of natural gas for each
category of retail consunmer. In this regard, the |icensee
is entitled to submt its total revenue requirenent for



review to OGRA while the Feder al Gover nnent is
correspondingly obliged to advise OGRA of the relevant
m ni mum charges and sale prices for notification in the
Oficial Gazette within a prescribed period, failing which
OGRA is authorized to notify the price determined by it on
the basis of the licensee’s revenue requirenents in the
Oficial Gazette.

Although OGRA is entitled to undertake and nake
authorized determnations primarily on its own notion and
initiative, the OGRA Odinance provides a prescribed
procedure for hearings, conplaint or appeal agai nst
deci sions or orders agai nst which persons may be aggrieved.
In addition, Section 22 provides express recourse to a
licensee in the event that it is of the opinion that it is
not financially viable for it to supply natural gas to a
particular area based on the tariff applicable to it. It
may accordingly submt its case to OGRA and if OGRA concurs
it my refer the nmatter to the Federal Governnent,
whereupon the licensee is not obliged to continue supply
unl ess suitable financial arrangenents are nade by the
Federal Governnent.

Rule 19 of the Natural Gas Regulatory Authority
(Licensing) Rules, 2002 subjects the determ nation and
application of tariffs for individual regulated activities
to the review and approval of OGRA.  Accordingly, no
licensee is entitled to charge for any regulated activity
any fixed or variable amount in excess of the relevant
tariff that OGRA may approve and duly publicize, or provide
service on ternms and conditions other than those approved
by OGRA in accordance with rules applicable to tariff
determ nation. Furthernore, no |icensee nmay charge any
category of retail consuner for the supply of natural gas
any sale price or mninum charge other than that notified
by the Federal Governnent. In approving a proposed tariff
OGRA is obliged to consider the criteria enbodied in the
OGRA Ordinance and would at all tinmes be subject to any
policy guidelines issued by the Federal Gover nient .
Simlarly, licensees are obliged under the terns of Rule 20
to enter into all contracts on an armis length basis and to
refrain fromentering into or anending any supply contract
for a quantity greater than 5 MMCFD of natural gas unless
it has been approved by OGRA. Thus, contractual tariff
determ nation and conposition would be subject to review
and approval by OGRA as part of the overall review to which
gas supply agreenents woul d be subject.

f. Citicisns. Despite the purported vesting of



conprehensive regulatory control in OGRA, the Mnistry for
Petrol eum and Natural Resources thus far retains contro
over petroleum regulation and has permtted OGRA only
prelimnary assunption of authority for gas related
concerns.

The OGRA Odinance still requires considerable
anmendnent to identify and clarify certain inconsistencies
that have arisen as a result of poor drafting. Thus, the
definitions of <certain essential terns relating to the
categories of gas and oil require further clarification to
avoid circularism Simlarly, the categories of activities
identified create a disparity in the extent of regulation
of the petrol eum and gas sectors.

Regulation of <certain activities continues to be
governed by old law that remains substantively untouched by
the OGRA Ordinance, which creates a degree of Ilegislative
over |l ap.

Furthernore, consumer groups have been particularly
critical in highlighting concerns wth regard to the
i nsufficiency of envi ronnent al protections and the
discretion <conferred to OGRA in restricting mnimnmm
protections such as public consultation forunms and access
to the high courts.

Most relevantly, circunvention of the spirit of
deregulation is feared through governnent intervention in
tariff determ nation and has already resulted in litigation
involving Pakistan’s two main gas distribution conpanies,
SSGC and SNGPL.

Al t hough concerned market stakehol ders have ostensibly

been consulted wth respect to revisions in price
determ nation, delays have resulted and sector opinions
indicate the creation of a |evel of conf usi on.

Neverthel ess, the Private Public Infrastructure Advisory
Facility has recently issued a grant through the Wrld Bank
for developing an appropriate tariff regulatory regine
which is expected to confer a standardized neans for
determ nation of tariffs.

Edited by Anjad A. Khan, Esq.
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