


Contents

Chapter 44

Chapter 45

Chapter 46

Chapter 47

Chapter 48

Chapter 49

Chapter 50

Chapter 51

Appendix 1

Appendix 2

SPAIN . 650
Esteban Astarloa and Eduardo Sanchez-Cervera

SWEDER ..o 668
Jakob Ragnwaldh and Niklas Astenius

SWITZERITAND ..ot 678
Daniel Hochstrasser and Karin Beyeler

TAIWAN L 689
George CH Lin

TURKEY ..ot 702
Ziya Akinci

UKRAINE ...t 717
Oleksiy Didkovskiy, Svitlana Chepurna and Andriy Pozhidaev
UNITED ARAD EMIRATES.......ccoovieiee e 729
Bashir Ahmed

UNITED STATES ... 740

Nina M Dillon and Timothy G Cameron

AbOoUT THE AUTRORS. ... 756

ConTRibuTinG 1AW FfiRmS' ConTACT DETAIIS .....786

vi



United Arab Emirates

iii Limitation periods
Limitation periods are not dealt with in any one particular statute. General rules relating
to time limitation are set out in UAE Federal Law No. 5 of 1985, the Civil Transactions
Law (‘the Civil Code’). In general, a claim is time-barred after 15 years, unless a specifc
provision states otherwise. In addition, there are several specifc provisions which
deal with time bars under UAE Federal Law No. 18 of 1993, the Law of Commercial
Procedure (‘the Commercial Code’), which governs commercial transactions. Further,
there are several other statutes that have specifc provisions relating to time limitation.
Therefore, there are many exceptions to the general rule.

Subject to these exceptions, the following limitation periods can be taken as a
general guide:
Contracts: 15 years
Cheques: three years
Insurance: three years
Causing harm (tort): three years
Building contracts (defects): 10 years
Carriage of goods by sea: one year
Employment: one year
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iv Class actions

UAE law does not make any specifc provisions with regard to class action suits and how
class-action suits will be heard by UAE courts.

v Representation in proceedings

The UAE laws do not restrict any party to litigation from representing itself in the UAE
courts.

vi Service out of jurisdiction

If the proceedings are to be served on a person abroad, the summons is served through
consular channels. Under this method, the documents are forwarded by the court
through the UAE Ministry of Justice and the UAE Ministry of Foreign Affairs to the
UAE Embassy in the country of the defendant being served. The papers are then served
on the defendant in accordance with the law and procedures of the country in which the
defendant is served. This procedure is long and drawn out. The UAE court will require
proof of service. The rules are the same if the party being served is a natural person or
an artifcial person.

vii Enforcement of foreign judgments

The UAE has treaties with various countries for judicial cooperation and recognition of
judgments.

The UAE is also a signatory to the Riyadh Convention to which several Arab
countries have acceded. The Riyadh Convention has provisions relating to, inter alia,
recognition and enforcement of judgments rendered in Member States. In relation to a
judgment from a state that is a signatory to the Riyadh Convention or to one with which
the UAE has a treaty, the jurisdiction of the court of origin generally will not be reviewed
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(subject to particular exceptions that may be provided for in the relevant treaty). The
party seeking enforcement must apply to register the judgment by producing a duly
certifed and legalised copy of the judgment together with proof that it is enforceable
under the law of the country of origin. The application is made to the Court of First
Instance and, on ratifcation of the judgment, a summons is fled in the execution court
for enforcement of the judgment. There have, however been cases where this procedure
has not been followed (in respect of a judgment given in a Riyadh Convention state),
where the application was made direct to the court of execution (without Frst applying
for ratifcation to the Court of First Instance) and the Court of Execution permitted
enforcement.

In relation to judgments from countries with which the UAE does not have a
treaty, the provisions of the UAE Civil Procedure Code must be satisfed. The primary
test is whether the reciprocal arrangements for the enforcement of judgments exists
between the UAE and the country in which the judgment is rendered. There are further
provisions with which compliance is required, which include the requirement that:

a the UAE courts must not have jurisdiction in respect of the substantive dispute
in relation to which the foreign judgment was obtained;

b the judgment must have been issued by a competent court in accordance with the
law of that country;

¢ the defendant was summoned and represented in the foreign proceedings;

d the judgment is fnal and binding and in accordance with the law of the country
in which the judgment was rendered,;

e the judgment is not inconsistent with a judgment or order already issued by a
court in the UAE; and

f the judgment is not contrary to UAE principles of morality and public order.

The requirement that the UAE courts must not have jurisdiction in respect of the
substantive dispute may cause diffculties in the enforcement of a judgment against a
defendant who is resident or domiciled in the UAE as the UAE courts have jurisdiction
in relation to such defendant.

viii  Assistance to foreign courts

The UAE provides assistance to a foreign court provided they have entered into a judicial
cooperation treaty with the country with respect to providing such assistance.

Pursuant to the UAE Federal Law No. 39 of 2006 (‘the Judicial Cooperation Law’)
the UAE can give assistance to any other country in criminal matters provided a treaty
to that effect has been signed by both UAE and the country concerned. The Judicial
Cooperation Law also covers aspects of judicial assistance, immunity of witnesses and
experts before foreign judiciary and mechanisms of executing penalties.

Pursuant to the Judicial Cooperation Law, judicial authorities in the country may
cooperate with their foreign counterparts on criminal issues, on the basis of reciprocal
treatment. This law, however, does not constitute any right to any country to claim
proceeding in any international judicial cooperation on criminal matters. As for the
extradition of persons, the Judicial Cooperation Law provides for the extradition of
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defendants or convicted persons to the foreign judicial authority to be interrogated,
stand trial or serve sentences.

iX Access to court Fles

The court fle (which contains a record of the proceedings, including pleadings, evidence,
court orders and so on) is not open for inspection to the public. Only the parties to the
litigation and their lawyers can have access to such records.

There is no publication of judgments or public access to court records. However
there is public access to ongoing proceedings in the courts of UAE.

X Litigation funding

There is no express restriction on disinterested third-party litigation funding. However,
this practice is not common in UAE.

IV LEGAL PRACTICE

i Conficts of interest and Chinese walls

There are no set rules or laws to manage conficts of interests within the UAE and it is
solely based upon individual and organisational practices adopted by different law frms.

Chinese walls are not restricted in UAE and are largely dependent upon frm to
frm practice. There are no strict rules as to what kind of measures may be adopted with
regard to practising Chinese walls and it is largely left to the discretion of the individual
practitioners as well as to the law frms as to what measures they would adopt in order
to avoid possible conficts while dealing with clients .

ii Money laundering, proceeds of crime and funds related to terrorism

The UAE laws do not impose any specifc obligations upon lawyers’ practising in UAE
with respect to anti-money laundering. However UAE laws prohibit any individual or
establishment from engaging in money-laundering or terrorist-fnancing activities. The
DIFC has a code of regulations regarding money laundering and terrorist funding,
which specifcally regulates all lawyers or legal consultancy frms established within the
DIFC district and requires them to take specifc measures in order to prevent money
laundering and terrorist-fnancing activities.

Federal Law No. 4 of 2002 on Money Laundering and Criminalisation (‘the
UAE Money Laundering Law’) stipulates penalties on any individual who intentionally
commits or assists in commission of offences with respect to any ‘property’ (in this case
referring to narcotics and psychotropic substances, kidnapping, piracy and terrorism,
any offence in relation to provisions of the Environmental Law, Federal Law No. 24 of
1999, illicit dealing in frearms and ammunition, bribery, embezzlement and damage to
public property, deceit, breach of trust and other related offences under international
treaties) such as:

a concealing the illicit source of the transfer, conveyance or deposit of proceeds
from such property;
b acquiring, possessing or using the proceeds from such property; or
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¢ concealing or camoutfaging any details in relation to the source of the property
or transfer and movement of the property.

The aforementioned provisions apply to individuals as well as to commercial, fnancial
and economic establishments. Any individual or establishment including any lawyer or
law frm in UAE involved in any act of money laundering or terrorist fnancing may
be criminally liable for either a term of imprisonment of up to seven years or a fne of
between 30,000 and 300,000 dirhams (or both) and the proceeds of the property will be
confscated from such individual or establishment.

Vv DOCUMENTS AND THE PROTECTION OF PRIVILEGE

i Privilege
There are no set laws or rules governing privilege in the UAE jurisdiction, probably as a
result of the absence of discovery or disclosure obligations.

Communications between lawyer and client are privileged. In any event, disclosure
obligations are very limited (see Section V, ii, infra). The concept of ‘without-prejudice’
correspondence used in Anglo-American jurisdictions is not recognised in the UAE.
Even correspondence exchanged between the parties marked ‘without prejudice’ and
brought into existence expressly for the purpose of furthering genuine settlement
negotiations can be Fled in court and relied on. Any admissions or offers made in such
correspondence may be prejudicial to the party making such offers. For this reason,
settlement negotiations are not usually documented.

Lawyers are not allowed to disclose information provided by the client without
the client’s permission. This applies to all lawyers practising in UAE including foreign
lawyers as well as in-house counsel.

ii Production of documents

There is no process of discovery or inspection of documents like that which occurs in
Anglo-American jurisdictions. A party to a dispute is under no obligation to disclose
all documentation in its possession. Each party Fles the documents it wishes to rely on
for its case and there is no obligation on a party to fle a document that is damaging to
or that may prejudice its case. In practical terms, there is extremely limited discovery
available. An expert appointed by the court can also request copies of documents, but
cannot compel a party to produce a document. This is governed by UAE Federal Law
No. 10 of 1992 concerning the Law of Proof under Civil and Commercial Transactions
(‘the Law of Evidence’).

Any document that is issued outside the state and is notarised by entities
representing the state in which the document was issued or by the competent authorities
is accepted as evidence by the courts. However, there are no specifc provisions regarding
electronically stored documents in the Law of Evidence, and it is silent upon discovery
and production of such documents.
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VI ALTERNATIVES TO LITIGATION

i Overview of alternatives to litigation

The UAE has recently adopted legislation in which the disputes are required to be frst
referred to a conciliation committee appointed by the Ministry of Justice before being
referred to the courts. In addition, the ADR system is gaining momentum in the UAE
and Dubai has already passed legislation in September 2009 for the establishment of
a separate Centre for Settlement of Disputes through Conciliation, which encourages
parties to settle their dispute out of court before resorting to litigation.

There are also other existing conciliatory schemes available in the federal courts,
where all cases coming before federal judges are frst referred to a conciliation desk
presided over by a junior judge of the federal court. However, the scheme is not
mandatory as regards the respondent to the dispute, who is allowed to choose whether
or not to participate in the conciliation or proceed straight to litigation.

ii Aubitration

Arbitration proceedings have become increasingly popular as a means of settlement of
dispute within the UAE and many parties are resorting to settling their disputes through
arbitration proceedings.

The Dubai Chamber of Commerce and Industry established the DIAC, which
is in effect a rebranding of the commercial conciliation and arbitration services that
have been available since 1994. The DIAC has issued Rules of Commercial Conciliation
and Rules and maintains a list of arbitrators. The ADCCAC in Abu Dhabi also has an
arbitration centre that has issued its own set of procedural rules. Foreign arbitration
institutions, most notably the ICC, are also often used in large commercial disputes.

As previously mentioned, the DIFC/LCIA Arbitration Centre was established
in February 2008 and is based in the DIFC. The centre is a partnership between the
London Court of International Arbitration (LCIA) and the DIFC.

There are no rights of appeal available from an arbitration proceeding in the
UAE.

The enforcement of arbitral awards has been exposed as a potential problem due,
in the main, to the requirement for court ratifcation of awards.

The DIFC arbitration law, which is based on UNCITRAL Model Law, provides
a legislative framework for enforcing arbitral awards made in the seat of the DIFC,
which is a fnance-free zone in Dubai subject to its own legal and regulatory regimes.
The law provides that the DIFC Court is bound by the terms of any treaties entered
into by the UAE with respect to the enforcement of judgments, orders and awards. In
addition, awards recognised by the DIFC Court are enforceable both within the DIFC
and outside the free zone, pursuant to certain requirements. While the Dubai courts will
necessarily have a role in ratifying awards that require enforcement outside the DIFC’s
jurisdiction, the DIFC Judicial Authority Law provides that the Dubai courts will not
have the ability to review the merits of the award.

The UAE federal arbitration legislation (applicable to arbitrations held outside
the DIFC) is currently contained only in a short section of the UAE Civil Procedure
Code and requires court ratifcation of awards.
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The New York Convention was adopted by the UAE in 2006 and applies to all
arbitration proceedings conducted in the UAE. However, no signifcant decisions have
yet been made after the adoption of the New York Convention by the UAE.

In recent years, arbitration in the Middle East has experienced signifcant growth.
By way of example, the DIAC registered 77 new cases in 2007, 100 in 2008 and 292 new
cases in 2009.

iii Mediation
There are no laws or rules governing mediation in UAE and mediation is usually a
strictly private business regulated by agreement between the parties.

The DIFC has promulgated mediation rules, which may be resorted to by parties
wishing to settle their disputes through such means instead of litigation in courts. The
parties are free to agree on the procedure of mediation and also to appoint a mediator.

iv Other forms of alternative dispute resolution

ADR is generally understood to mean methods of dispute resolution other than through
the intervention of courts or arbitration. There is no statutory framework for enforcing
decisions of boards set up for the purpose of mediation or expert evaluation, and there
are no provisions for Referees under the UAE laws. For a better idea of other specialist
tribunals available in UAE, see Section 1, v, supra.

VIl OUTLOOK AND CONCLUSIONS

An ADR system is expected to be established in UAE to enable speedy disposal of cases
and provide an alternative solution to feuding parties. New legislation aimed at providing
alternative means of settling disputes, which would require minimalistic intervention by
the UAE courts, is awaited.

Among the most recent developments is the Dubai Decree No. 57 of 2009,
Establishing a Tribunal to decide the Disputes Related to the Settlement of the Financial
Position of Dubai World and its Subsidiaries (‘the Decree’).

The Decree established a special tribunal with the power to supervise the fnancial
reorganisation of Dubai World and its subsidiaries, and with jurisdiction to hear and
determine disputes relating to the restructuring of the debt of Dubai World and its
subsidiaries. The tribunal is composed of three senior international judges from the
Dubai International Finance Centre (DIFC) Court. The Decree is one of the frst of
its kind in the UAE to establish a special tribunal solely for the purposes of resolving
disputes related to a particular company, and can be seen as the UAE’s attempt to take a
further step towards establishing an ADR system in the region.
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